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Introduction 
 

This document is the first part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 

 
I. procedures for all vulnerable persons 

II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This general overarching guideline on vulnerable persons should be read 
together with the individual guidance notes on specific vulnerabilities.  It is noted 
that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 
 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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disadvantaged in presenting their cases. 
 

4. These Guidelines are a tool designed to assist Judges1 to fulfill their 
judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, thus compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

 
 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker.  
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible.   

 
10. Failure of first instance decision-makers to consider procedural 

accommodations should to be taken into account by Judges at subsequent 
proceedings in weighing up the evidence, especially where there are 
inconsistencies between information supplied in the first interview and at 
subsequent court hearings. 

 
11. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

12. The aim of these Guidelines is to ensure that Judges: 
 

a) recognise certain individuals face particular difficulties at hearings because 
their ability to understand and effectively present their case or fully 
participate in the proceedings is, or may be, impaired; 

 
b) recognise the needs of persons with vulnerabilities in hearings;  
 
c) agree ‘best practice’ and standardisation of approaches; 
 
d) ensure such vulnerable persons are identified and appropriate procedural 

accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 

f) ensure the on-going sensitisation of Judges and other participants in the 
hearings regarding the impact of such vulnerability; 

 
g) ensure the inherent dignity of vulnerable persons is recognised and 

respected and their cultural and religious backgrounds are taken into 
consideration. 

 
Judicial Practice 
 

13. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 
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14. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

15. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 

 
Definition of a Vulnerable Person 
 

16. For the purposes of this guidance, a claimant or witness who is a 
vulnerable person, is defined as follows:  

 
“a person whose ability to understand and effectively present their 
case or fully participate in proceedings may be impaired, because 
of intrinsic factors (who they are) and/or because of extrinsic factors 
(their experiences). Such persons may include, but are not limited 
to, persons with mental illness or learning difficulties, people with 
disabilities, children, the elderly, survivors of torture, survivors of 
genocide and crimes against humanity, women and men who have 
suffered gender-related harm, trafficked persons, persons in 
detention, and those in poor health”. 

 
17. The definition of a vulnerable person may also apply to family members of 

the vulnerable person who may qualify as vulnerable persons due to the 
adverse impact on them because of the family member’s condition and/or 
experiences, and/or because they are themselves are vulnerable in their 
own right. 

 
18. Persons who are parties to or witnesses in hearings may be vulnerable 

persons. 
 

19. Where it appears that a person involved in proceedings is, or may be, 
vulnerable then the Judge shall consider and decide what special 
measures by way of procedural accommodations to adopt.   In addition the 
Judge has an independent duty to assess the issue of vulnerability for her 
or himself. 

 
20. Vulnerabilities may arise from but are not limited to: cultural, lingual and 

religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 
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General Principles 
 

21. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
22. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
23. A person may be identified as vulnerable based on alleged underlying 

facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
24. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Vulnerability 
 

25. Depending upon the nature of a person’s vulnerability, they may face 
particular difficulties in presenting or addressing evidence which should be 
taken into account in determining the procedural accommodations to be 
made. Such difficulties may include, but are not limited to the following: 
 

a) A person’s vulnerability may affect memory, behaviour and their 
ability to recount relevant events; 
 

b) the vulnerable person may be suffering from symptoms that have an 
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impact on the consistency and coherence of their testimony; 
 

c) vulnerable persons who fear persons in a position of authority may 
associate those involved in the hearing process with the authorities 
they fear; 

 
d) a vulnerable person may be reluctant or unable to talk about their 

experiences. 
 
Relevant Considerations  
 

26. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 

 
f)        minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i)        public safety; 
 
j)        cost of proceedings. 

 
Procedural Accommodations 
 

27. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
 
 



 10

 
28. A Judge has a broad discretion to tailor procedures to meet the individual 

needs of a vulnerable person, and, where appropriate and permitted by 
law, may accommodate a person’s vulnerability by various means, 
including: 
 

a) ensuring the case is heard first on the day of the hearing; 
 
b) the vulnerable person may be allowed to provide evidence by 

videoconference or other technological means; 
 
c) allowing a vulnerable person to be supported during a hearing; 
 
d) creating an informal setting for the hearing; 
 
e) varying the order of questioning; 
 
f)       excluding non-parties from the hearing room; 
 
g) providing a Judge or panel of a particular gender; 
 
h) providing an interpreter of a particular gender; 
 
i)      explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings and reviewing 
their understanding of matters at regular intervals during the hearing; 

 
j)       allowing any other procedural accommodation that may be reasonable 

in the circumstances. 
 

29. As part of the Judge’s assessment of the claimant’s particular vulnerability 
and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
30. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 
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Early Identification  

 
31. It is preferable to identify vulnerable persons at the earliest opportunity and 

Judges should consider what procedural accommodation steps should be 
taken to facilitate their inclusion in the hearing process. 

 
32. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a vulnerable 
person and which is relevant to the types of procedural accommodations 
which might be made. 

 
33. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
34. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
35. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
36. A person may be identified as vulnerable at any stage of the proceedings. 

 
37. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
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accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
38. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
39. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
40. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
41. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
42. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

43. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 
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Designated Representative 
 

44. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
45. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings. 

 
Unrepresented Persons  
 

46. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
47. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

48. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
49. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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50. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
51. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

52. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

53. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
54. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

55. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 



 15

delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
56. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
57. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

58. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 
 

Mapping Documents 
 

59. Please see ‘Mapping Documents’ in Appendix A for a list of mapping 
documents used in these guidelines. 
 

Contacts 
 

60. Please see ‘Contacts’ in Appendix B for useful contacts or further 
information. 
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Introduction 
 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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disadvantaged in presenting their cases. 
 

4. These Guidelines are a tool designed to assist Judges1 to fulfill their 
judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of persons with mental health issues in hearings;  
 
b) agree ‘best practice’ and standardisation of approaches; 
 
c) recognise certain individuals face particular difficulties at hearings because 

their ability to understand and effectively present their case or fully 
participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate procedural 

accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 

f) ensure the on-going sensitisation of Judges and other participants in the 
hearings regarding the impact of such vulnerability; 

 
g) ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds are 
taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of a Person with Mental Health Issues 
 

15. For the purposes of this guidance, a claimant or witness who suffers from 
mental health issues is defined as encompassing one or more of the 
following:  
 
a) A person suffering from mental disorder: a person suffering from 

mental disorder has a disorder or disability of the mind. 
 
b) A person with a learning disability: a person with a learning 

disability is a person who has arrested or incomplete development of 
the mind, which includes significant impairment of intelligence and 
social functioning1. 

 
c) A person who lacks capacity: a person lacks capacity in relation to a 

matter if at the material time he/she is unable to make a decision for 
himself/herself in relation to the matter because of an impairment of, or 
a distance in the functioning of, the mind or brain.  A person is unable 
to make a decision for himself/herself if he/she is unable to understand 
the information relevant to the decision, to retain that information, to 
use or weight that information as part of the process of making the 
decision or to communicate his/her decision2.   

 
16. Such persons’ mental health issues may be chronic or acute, and may 

fluctuate over time, including short periods of time during the course of a 
hearing.  

 
17. Vulnerabilities may arise from but are not limited to: cultural, lingual and 

religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 

 
General Principles 
 

18. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
 

                                                 
1 Mental Health Act 2007, sections1 and 2 
2 Mental Capacity Act 2005, sections 2, 3 and 4 
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19. A person may be identified as vulnerable, and procedural accommodations 
made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
20. A person may be identified as vulnerable based on alleged underlying 

facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
21. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Mental Health Issues  
 

22. The impairment of vulnerable persons who suffer from mental health 
issues may be innate (organic learning disability), acquired (adult 
diagnosis of schizophrenia), or environmental (post traumatic stress 
disorder).  

 
23. Depending upon the nature of a person’s mental health issues, they may 

face particular difficulties in presenting or addressing evidence, which 
should be taken into account in determining the procedural 
accommodations to be made.   Such difficulties may include, but are not 
limited to the following: 

 
a) A person’s mental health issues may affect their memory, behaviour 

and ability to recount relevant events, such that they may experience 
memory loss, exhibit behaviour fluctuations, be inconsistent in their 
testimony, misunderstand questions and be reluctant to disclose 
adverse experiences; 
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b) the person may be suffering from symptoms that have an impact on 
the consistency and coherence of their testimony; 

 
c) the person’s medication may affect their ability to give evidence; 
 
d) the person may fear persons in a position of authority, and may 

associate those involved in the hearing process with the authorities 
they fear; 

 
e) the person may be reluctant or unable to talk about their experiences; 
 
f) a person may have difficulty executing a declaration of truth on  

documents submitted for the hearing, if they lack capacity at the 
relevant time. 

 
24. Prior preparation of documentation or interviews undertaken which have 

failed to take into account the mental health issues of the claimant or 
witness, may compromise the evidence adduced, and thus negatively 
impact on findings of credibility.  Issues in regard to memory recall, 
depression, shame, florid symptoms and dissociative fugues may arise if 
proper facilitative support is not provided and procedural accommodation 
steps have not been taken, thus compromising the quality of evidence 
adduced and potentially undermining the fairness and equality of the 
proceedings.   

 
25. It is advisable that an assessment of mental health issues is undertaken by 

those qualified and/or experienced in the relevant field, taking into account 
the views of the primary carers and family of the vulnerable person. 

 
Relevant Considerations  
 

26. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
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f) minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i) public safety; 
 
j) cost of proceedings. 

Procedural Accommodations 
 

27. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
28. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach;  

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) identifying relevant issues of dispute and preventing unnecessary 

repetition of the evidence; 
 
d) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
e) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
f) allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 
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g) considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
h) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 
i) explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
j) consider providing a Judge or panel of a particular gender; 
 
k) considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
l) consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
m) supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
n) extend or shorten the time for compliance with any procedural rule; 
 
o) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
p) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
q) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
r) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
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s) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
t) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
u) consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
v) mobility accessibility in the hearing room; 
 
w) separate individual questioning for joint claims when requested and 

appropriate; 
 
x) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
29. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extent there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
30. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
31. It is preferable to identify persons with mental health issues at the earliest 

opportunity and Judges should consider what procedural accommodation 
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steps should be taken to facilitate their inclusion in the hearing process. 
 

32. In the course of early review of the file, the Judge may find information 
which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 

 
33. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
34. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
35. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
36. A person may be identified as vulnerable at any stage of the proceedings. 

 
37. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
38. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
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beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
39. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
40. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
41. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
42. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

43. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

44. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 
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45. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

46. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
47. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

48. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
49. It is advised that expert reports for those suffering from mental health 

issues should contain the following information: the qualifications and 
experience the expert has which pertains to the particular mental health 
issues of the vulnerable person; methodology used; to the extent that it is 
practical and appropriate to do so, ascertain what the person’s wishes and 
feelings are, and the beliefs and values that would be likely to influence the 
vulnerable person if he/she had the capacity to make a decision in relation 
to the matter in the proceedings; whether the person is receiving treatment 
and, if so, the nature of the treatment and whether the treatment is 
controlling the condition; whether the assessing expert was also treating 
the person at the time of producing the report; and the expert’s opinion 
about the person’s condition and ability to participate in the hearing 
process, including any suggested procedural accommodations and why 
particular procedural accommodations are recommended. 

 
 
                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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50. It is advisable that an assessment of mental health issues is undertaken by 
those qualified and experienced in the relevant field, taking into account 
the views of the primary carers and family of the vulnerable person. 

 
51. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
52. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
53. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

54. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

55. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
56. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
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person and the fair determination of the hearing to all parties. 
 
Decisions and Reasons  
 

57. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it. 

 
58. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
59. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

60. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 

Mapping Documents 
 

61. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

62. Please see ‘Contacts’ in Appendix B. 
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 Introduction 
 
This document is the third part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

 
I. procedures for all vulnerable persons 

II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on children should be read together with the over-arching guidance 
note on procedures for all vulnerable persons.  It is noted that some vulnerable 
persons may fall within a number of over-lapping categories. Thus a number of 
appropriate procedural accommodations may have to be instituted. 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 
disadvantaged in presenting their cases. 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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4. These Guidelines are a tool designed to assist Judges1 to fulfill their 

judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

 
9. In addition evidence or confessions obtained from the vulnerable claimant 

or witness, without sufficient procedural accommodations being in place at 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives 
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of children in hearings; 
 
b) agree ‘best practice’ and standardisation of approaches;  
 
c) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f) ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of children is recognised and respected, 

and their cultural and religious backgrounds are taken into 
consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of a Child 
 

15. For the purposes of this guidance, a claimant or witness is defined as a 
child  as follows: 

 
“every human being below the age of eighteen years unless 
under the law applicable to the child, majority is attained 
earlier1. For the purpose of protection claims, a child should 
ordinarily mean a person under 18 years of age”. 

 
16. The following definitions are also used in this guidance: 

 
a) Unaccompanied/Separated Child: an unaccompanied or separated 

child is a child under 18 years of age who is outside her/his country of 
origin and separated from both parents, or their previous 
legal/customary primary caregiver. Some children are alone whilst 
others may be living with extended family members2. 

 
b) Dependant Child: any child who is under the age of 18 who is being 

cared for by its parents or legal/customary primary caregiver, whether 
or not that child is named as a party to the proceedings before the 
court and whether or not the child’s parents or carers are parties to 
proceedings involving that child.  

 
c) Trafficked Child: any child who is outside their country of origin, or 

where their entry is being sought into another country, may be a victim 
of trafficking. Although this is a substantive issue for Judges to 
determine, Judges should recognise the possibility that children who 
appear before them may be victims of trafficking and that this 
information may be suppressed due to coercion and fear for the child 
or its family, or for other reasons. 

 
d) Trafficking: means the recruitment, transportation, transfer, 

harbouring or receipt of persons, by means of the threat or use of force 
or other forms of coercion, of abduction, of fraud, of deception, of the 
abuse of power or of a position of vulnerability or of the giving or 
receiving of payments or benefits to achieve the consent of a person 
having control over another person, for the purpose of exploitation. 
Exploitation shall include, the prostitution of others or other forms of 
sexual exploitation, forced labour or services, slavery or practices 
similar to slavery, servitude or the removal of organs3.  

                                                 
1 United Nations Convention on the Rights of the Child - General Assembly Resolution 44/25  of 20 
November 1989-  Article 1 
2 Separated Children in Europe Programme Statement of Good Practice Third Edition, 2004 p2 
3 Protocol to Prevent, Suppress and Punish Trafficking in Persons, 
Especially Women and Children, supplementing the United Nations, 
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17. Vulnerabilities may arise from but are not limited to: cultural, lingual and 

religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 

 
Former Children 
 

18. By the time a child’s appeal may be determined, he/she may have reached 
18 years of age and be an adult (unless adulthood is defined at an earlier 
age as provided by national law1). 

 
19. Judges should nonetheless have regard to the age at which allegations of 

harm occurred and the age at which the claimant’s claim was initially 
considered.  

 
20. Evidence produced to the court, which was provided whilst the claimant 

was a child, should be treated as evidence of a child, and the policies and 
procedures related to the treatment of children’s claims are a relevant 
consideration at the appeal of a former child. 

 
21. Where a child dependant reaches the age of majority prior to the 

conclusion of proceedings before the court, they should continue to be 
treated as a dependant for the purpose of those proceedings unless this is 
against their wishes. The Judge should ascertain from the former child how 
they wish to be considered. 

 
Age Disputed Claimants 
 

22. A claimant or witness who assert they are a child should be treated for the 
purpose of their appeal as a child, unless there is evidence to the contrary. 
The burden of proof should be upon the party disputing the age given by 
the child. 

 
23. Evidence, including where appropriate, expert evidence, should be 

produced by the party disputing the age of the child. The child should be 
allowed the opportunity to produce evidence, including expert evidence, to 
rebut such a challenge. 

 
 

                                                                                                                                                  
Convention against Transnational Organized Crime - Annex II  Articles 3 a - d General Assembly resolution 
55/25 of 15 November 2000 - United Nations New York 2004 
1 UN Convention on the Rights of the Child s.1 
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24. The Judge should not make his/her own assessment of the claimant’s age 
based on the appearance and presentation of the child in court but on the 
evidence presented by the parties. 

 
25. The determination of age should be dealt with as a preliminary issue 

before the substantive hearing takes place, adjourning the preliminary 
hearing for further investigation and reports if necessary. 

 
General Principles  
 

26. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by witness 
who are not vulnerable.  

 
27. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
28. A person may be identified as vulnerable based on alleged underlying 

facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
29. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Child Specific Principles 
 

30. A child is an inherently vulnerable individual by virtue not only of their 
minority, but their physical, mental and developmental maturity and legal 
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capacity. These will vary from child to child and from state to state 
depending on personal, religious, cultural and societal conditions.  

 
31. In recognition of this vulnerability, the rights, prohibitions and obligations 

set out in the 1989 UN Convention on the Rights of the Child1 should serve 
to inform hearings involving children. 

 
32. The Children’s Convention requires that all children be treated equally 

irrespective of status2.  Children have the right to be effectively heard and 
have their wishes and feelings taken into account in all decisions affecting 
them.3   

 
33.  The main principle to be considered in regard to hearings involving 

children, is that the child is only required to attend and give oral evidence 
at a hearing, where the Judge determines that the evidence is necessary 
to enable the fair hearing of the case and their welfare would not be 
prejudiced by doing so.   To determine whether the welfare of a child would 
be prejudiced, it may be appropriate for the Judge to invite submissions 
from interested persons, such as a child’s parents or primary care giver, as 
well as the opposing party to the proceedings.  Submission of evidence of 
the child by alternative means, such as affidavit, a written statement, or 
oral evidence by video link should be considered and the provision of 
support to facilitate the giving of evidence through the use of procedural 
accommodations.  

 
34. The following principles also apply to hearings involving children: 

 
a) ‘best interests’ principle: in all actions concerning children the ‘best 

interests’ of the child shall be a primary consideration4; 
 
b) welfare principle: the Judge should take into account the 

ascertainable wishes and feelings of the child concerned (considered 
in the light of his/her age and understanding); his/her physical, 
emotional and educational needs; the likely effect on him/her of any 
change in circumstances; his/her age, gender, background and any 
characteristics which the court considers relevant; any harm which 
s/he has suffered or is at risk of suffering; how capable each of his/her 
parents or carers and any other person in relation to whom the court 
considers the question to be relevant, is of meeting his/her needs 

 
c) delay principle: it is not in the best interests of the child to delay 

making a decision which affects their lives as prolonged litigation about 

                                                 
1 Op cit 1 above 
2 Op cit 1 above Article 2 – non discrimination 
3 Ibid Article 12 – right to participate 
4 Op cit 1 above -  Article 3 Convention on the Rights of 
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the future of a child is deeply damaging, not least due to the 
uncertainty it brings to the child1. In regard to issues involving the 
upbringing of the child, the Judge shall have regard to the general 
principle that any delay in determining the question is likely to prejudice 
the welfare of the child2. The resolution of claims for protection from 
serious harm as a refugee or other subsidiary protection needs should 
also be decided without undue delay.  

 
Listing and scheduling requirements should be considered and a 
potential extension of the usual business day to ensure the hearing is 
completed on the same day if possible. If hearings are adjourned, they 
should be re-convened at the earliest possible date. It is important all 
parties agree an accurate time estimate for the hearing and timely 
preparation and directions are adhered to.  Potential problems of the 
agreed timetable should be brought to the attention of the Judge as 
soon as possible who should seek to accommodate the problems into 
a revised schedule where this is in the best interests of the child. 

 
d) liberty principle: save in exceptional circumstances, a child claimant 

or child dependant of a claimant should not be detained pending the 
determination of an appeal3. The presumption should be against the 
detention of a child other than as a last resort and the Judge should 
require evidence by the detaining authority to show suitable 
alternatives to detention which meet the circumstances of the 
individual case and the ‘best interests’ of the child. In deciding 
applications for habeas corpus, bail or any other measures concerning 
release from or maintaining detention or other measures restricting 
liberty (such as ‘tagging’, curfews, reporting conditions) the Judge 
should treat the ‘best interests’ of the child as a primary consideration. 
Where jurisdiction also extends to the prosecution of criminal matters 
concerning refugees, Judges should be mindful of the prohibition 
against penalties provided for by Article 31 of the Refugee Convention. 

 
Impact of Vulnerability 
 

35. A child’s ability to concentrate and engage with legal proceedings will vary 
from child to child depending on his/her age, ability, maturity and 
experiences and cultural background. The child’s carers and 
representatives are best placed to advise the court of the child’s personal 
and practical needs, although it remains the Judge’s responsibility to keep 
the child’s personal and practical needs under review as the case 
proceeds.  

 
                                                 
1 Law Commission UK – Law Com 172 para 4.55 
2 Children Act 1989.  op cit. s1 (2) 
3 UN CRC General Comment No. 6 paragraph 61 
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36. A child’s evidence has the same corroborative value as any other claimant 

or witness but needs to be considered in light of their age, maturity and 
understanding.   

 
37. Judges should be sensitive to the ways in which the child is able to engage 

with proceedings and the specific evidence in the case. This should 
include taking a cautious approach to making findings on a child’s 
credibility and making sure that the parties and their representatives elicit 
and test the child’s evidence in a manner which takes the abilities and 
needs of that child into account. Assessment of the credibility of a child’s 
evidence should be carried out applying a liberal benefit of the doubt1.  

 
38. A child’s understanding of danger and fear, and their experience of pain 

and suffering may differ dependent on their age, maturity and cultural 
background.  Children remember and recall aspects of their histories in a 
way which is different to adults, such that aspects which may be of 
significance to an adult may not be to a child and vice versa. Dates and 
chronological sequence may not be of the same importance to a child and 
events may be recalled and recounted in different and sometimes 
fragmented and inconsistent ways. 

 
39. In considering the protection needs of children it should be understood that 

children are necessarily more vulnerable to the effects of torture (and other 
forms of serious harm) and because they are in the critical stages of 
physical and psychological development, may suffer graver consequences 
than similarly treated adults2. 

 
40. The Refugee definition should be interpreted in an age and gender-

sensitive manner taking into account the particular motives for, and forms 
and manifestations of persecution experienced by children. For example, 
persecution of kin, under-age military recruitment including state and non 
state militias, trafficking for sexual or labour exploitation, forced marriage, 
subjection to genital mutilation and witchcraft rites, are all child specific 
forms and manifestations of harm and persecution which may justify the 
granting of refugee status or subsidiary protection3. 

 
Relevant Considerations  
 

41. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 

                                                 
1 Ibid paragraph 219 
2 OMCT ( World Movement Against Torture) Children, Torture and Violence, Tampere Recommendations 
2001 page 23. 
3 UN CRC General Comment No 6 ( 2005) paragraphs 59 and 74 
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a) deal with the case justly, ensuring it is dealt with expeditiously and 
fairly; 

 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f) minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i) public safety; 
 
j) cost of proceedings. 

 
Procedural Accommodations 
 

42. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
43. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of children, and where appropriate and permitted by law, may 
accommodate a child’s vulnerability by various means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if such an approach is required for the individual child;  

 
b) varying the order of questioning, so the child gives evidence at a 

suitable time taking into account their particular constitution; 
 
c) identifying relevant issues of dispute and preventing unnecessary 

repetition of the evidence; 
 
d) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 



 45

the individual traits of the child, and consider adjourning at points of 
significant distress; 

 
e) consider whether the child’s attendance is required and whether their 

evidence may be submitted by way of affidavit, witness statement or 
prior deposition; 

 
f)       allowing a representative, professional person, carer, family member or 

friend to accompany the child to such interviews, visits or hearings; 
 
g) considering arranging a visit for the child to the hearing room prior to 

the actual hearing and explain the job of the various people at the 
hearing, where they will be and where the child will sit; 

 
h) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants, the Judge should 
where possible sit at the same table with the parties, including the child 
claimant. 

 
i)      explaining processes to the child in terms appropriate to their needs 

and understanding, ensure the child understands the purpose of the 
hearing and how it will be conducted, before the commencement and 
at regular intervals as the hearing progresses, as well as inviting them 
to ask questions at any time if they do not understand the proceedings 
or technical terms used;  

 
j)       consider providing a Judge or panel of a particular gender; 
 
k) considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the child; 

 
l)      consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
m) supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
n) extend or shorten the time for compliance with any procedural rule; 
 
o) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 
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p) consider appointing a ‘litigation friend’ on behalf of the vulnerable 
person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
q) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
r) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
s) that the hearing may be heard with only essential participants present, 

taking into account any objections of the child and the interests of 
justice. In addition consideration should be given to hearing aspects of 
distressing evidence in a child’s absence, if it is believed to be in the 
best interests of the child; 

 
t)      evidence given by the child may be given by video link or by other 

technological means, by pre-recorded testimony, or the use of a 
screen, or in the Judge’s chambers, depending on their needs.  If such 
technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
u) consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
v) mobility accessibility in the hearing room; 
 
w) separate individual questioning for joint claims when requested and 

appropriate; 
 
x) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

  
44. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 



 47

in order to implement the procedural accommodations. 
 

45. Detailed written notes of any proceedings involving vulnerable persons 
should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
63. It is preferable to identify child claimants and witnesses at the earliest 

opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
64. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a child and which 
is relevant to the types of procedural accommodations which might be 
made. 

 
65. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
66. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.   Generally it would be expected that 
another person would undertake this task in regard to a child claimant or 
witness. 

 
67. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 
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68. A person may be identified as vulnerable at any stage of the proceedings. 

 
69. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
46. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
47. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
48. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
49. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
50. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 
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Proceedings with More than One Party  
 

51. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

52. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
53. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

54. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
55. Generally a child’s appeal should not proceed where the child is 

unrepresented or fails to attend the appeal. However, there may be 
occasions where despite efforts to secure legal representation, this has not 
been possible. In such circumstances, if it is not in the child’s best interests 
to delay the appeal further, the Judge must be satisfied that the child is 
able to participate in the proceedings to the extent necessary to be 
assured a fair hearing.  

 
56. In such circumstances the Judge should assist the child to present their 

case, by making sure that the necessary legal and evidential ground is 
understood and explored sufficiently with the child to enable a fair decision 
to be made. The Judge should ensure the respondent party allows the 
child sufficient opportunity to present their case and engage with the 

                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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issues in a manner which enables that child to participate effectively. 
 

57. It is recommended the Judge should remind parties of their duty to justice 
and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

58. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
59. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
60. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
61. Expert and professional evidence as to a child’s needs and their ability to 

take part in the proceedings, particularly in oral examination, should be 
considered. Expert evidence in hearings involving children may include: 
psychological, psychiatric, educational, developmental and social welfare 
reports; evidence on counselling and therapeutic treatment; forensic 
paediatric and other medical evidence; current child specific country of 
origin reports; family tracing and family reintegration assessments; a 
guardian’s report on the child’s ‘best interests’. 

 
Lay Evidence  

 
62. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

63. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
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priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

64. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of children. In 
probing the information provided by the child, Judges should limit the 
exposure of the child to further traumatisation throughout the hearing, 
including by appropriate control of the questioning of the child. 

 
65. The oral examination of a child should be relevant to disputed issues in the 

matter and be no longer than necessary. The parties should be asked to 
agree, and the Judge ensure adherence to, the parameters of questioning 
necessary taking into account the needs of the child, its ‘best interests’ and 
the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

66. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
67. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. Generally children’s identities tend 
to be kept confidential in all references to a case and in published 
documents, unless leave to disclose is given by the court.  Features that 
might reasonably identify the child should be anonymised before 
publication of a judgment or any report, subject to leave to disclose. 

 
68. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
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claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

69. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 

Mapping Documents 
 

70. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

71. Please see ‘Contacts’ in Appendix B. 
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Introduction 
 

This document is the first part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 

 
I. procedures for all vulnerable persons 

II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This general overarching guideline on vulnerable persons should be read 
together with the individual guidance notes on specific vulnerabilities.  It is noted 
that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 
disadvantaged in presenting their cases. 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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4. These Guidelines are a tool designed to assist Judges1 to fulfill their 

judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

 
9. In addition evidence or confessions obtained from the vulnerable claimant 

or witness, without sufficient procedural accommodations being in place at 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker.  
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the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible.   

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these Guidelines is to ensure that Judges: 
 

a) recognise certain individuals face particular difficulties at hearings 
because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
b) recognise the needs of trafficked persons in hearings;  
 
c) agree ‘best practice’ and standardisation of approaches; 
 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f) ensure the on-going sensitisation of Judges and other participants in the 

hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of vulnerable persons is recognised and 

respected and their cultural and religious backgrounds are taken into 
consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of a Trafficked Person 
 

15. For the purposes of this guidance, a claimant or witness who is a trafficked 
person is defined as follows: 

 
a) trafficking in persons: shall mean the recruitment, transportation, 

transfer harbouring or receipt of persons, by means of the threat or 
use of force or other forms of coercion, of abduction, of fraud, of 
deception, of the abuse of power or of a position of vulnerability or  
of the giving or receiving of payments or benefits to achieve the 
consent of a person having control over another person, for the 
purpose of exploitation.  Exploitation shall include, at a minimum, 
the exploitation of the prostitution of others or other forms of sexual 
exploitation, forced labour or services, slaving or practices similar to 
slavery, servitude or the removal of organs; 

 
b) consent: the consent of a victim of trafficking shall be irrelevant 

where any of the above means have been used; 
 

c) child victims: the recruitment, transportation, transfer, harbouring 
or receipt of a child under the age of 18 years for the purpose of 
exploitation shall be considered ‘trafficking in persons’ even if it 
does not involve any of the above means set out. 

 
16. The definition of a vulnerable person may also apply to family members of 

the vulnerable person may qualify as vulnerable persons due to the 
adverse impact on them because of the family member’s condition and/or 
experiences, and/or because they are themselves are vulnerable in their 
own right. 

 
17. Persons who are parties to or witnesses in hearings may be vulnerable 

persons. 
 

18. Where it appears that a person involved in proceedings is, or may be, 
vulnerable then the Judge shall consider and decide what special 
measures by way of procedural accommodations to adopt.   In addition the 
Judge has an independent duty to assess the issue of vulnerability for her 
or himself. 

 
19. Vulnerabilities may arise from but are not limited to: cultural, lingual and 

religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 
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General Principles 
 

20. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
21. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
22. A person may be identified as vulnerable based on alleged underlying 

facts, which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
23. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Vulnerability 
 

24. Depending upon the nature of a person’s vulnerability, they may face 
particular difficulties in presenting or addressing evidence which should be 
taken into account in determining the procedural accommodations to be 
made. Such difficulties may include, but are not limited to the following: 
 

a) A person’s vulnerability may affect memory, behaviour and their 
ability to recount relevant events; 
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b) the vulnerable person may be suffering from symptoms that have an 
impact on the consistency and coherence of their testimony; 

 
c) vulnerable persons who fear persons in a position of authority may 

associate those involved in the hearing process with the authorities 
they fear; 

 
d) a vulnerable person may be reluctant or unable to talk about their 

experiences. 
 
Relevant Considerations  
 

25. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f)        minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i)       public safety; 
 
j)       cost of proceedings. 

 
Procedural Accommodations 
 

26. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 
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27. A Judge has a broad discretion to tailor procedures to meet the particular 
needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach;  

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
d) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
e) allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 

 
f)      considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
g) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 
h) explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
i)       consider providing a Judge or panel of a particular gender; 
 
j)       considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 
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k) consider the need for an objective interpreter or signer to be screened 
and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
l)      supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
m) extend or shorten the time for compliance with any procedural rule; 
 
n) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
o) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
p) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
q) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
r) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
s) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
t)       consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
u) mobility accessibility in the hearing room; 
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v) separate individual questioning for joint claims when requested and 
appropriate; 

 
w) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
28. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
29. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
30. It is preferable to identify vulnerable persons at the earliest opportunity and 

Judges should consider what procedural accommodation steps should be 
taken to facilitate their inclusion in the hearing process. 

 
31. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a vulnerable 
person and which is relevant to the types of procedural accommodations 
which might be made. 

 
32. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 
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33. A person who wishes to be identified as a vulnerable person should 
specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
34. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
35. A person may be identified as vulnerable at any stage of the proceedings. 

 
36. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
37. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
38. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
39. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
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of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
40. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
41. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

42. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

43. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
44. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings. 

 
Unrepresented Persons  
 

45. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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46. It is recommended the Judge should remind parties of their duty to justice 
and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

47. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
 
48. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
49. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
50. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

51. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

52. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
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persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
53. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

54. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
55. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
56. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Recommendations Regarding Victims of Trafficking  
 

57. The Judge should consider whether there is a need to make a 
recommendation in regard to tackling human trafficking and to deal with 
the interests of the trafficked person, such as: 

 
a) referring the victim for medical, psychological and other social 

assistance to the appropriate authorities; 
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b) Notification of the police and other appropriate authorities in regard to 

the details of the activity undertaken, and whether the victim is at risk 
of physical or mental harm, either from themselves or other people; 

 
c) any other recommendation considered to be in the interests of the 

victim.  
 
Non-Discrimination 
 

58. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 
 

Mapping Documents 
 

59. Please see ‘Mapping Documents’ in Appendix A for a list of mapping 
documents used in these guidelines. 
 

Contacts 
 

60. Please see ‘Contacts’ in Appendix B for useful contacts or further 
information. 
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Introduction 
 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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disadvantaged in presenting their cases. 
 

4. These Guidelines are a tool designed to assist Judges1 to fulfill their 
judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of elderly persons in hearings; 
 
b) agree ‘best practice’ and standardisation of approaches; 
 
c) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f)       ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds 
are taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of Elderly Persons  
 

15. For the purposes of this guidance, a claimant or witness who is an elderly 
person is defined as follows: 

 
“A person manifesting the identified ‘elderly’ dimension, 
acknowledging the diverse interpretations of the term in 
different societal, cultural, political, and legal contexts”. 

 
16. This diversity should be given cognisance and considered with regards to 

the merits of the claim. 
 

17. Vulnerabilities may arise from but are not limited to: cultural, lingual and 
religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 
 

General Principles 
 

18. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
19. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
20. A person may be identified as vulnerable based on alleged underlying 

facts, which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
21. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
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credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 
 

Impact of Vulnerability 
 

22. An elderly claimant appearing at a hearing is vulnerable because they may 
experience marked difficulties impairing their ability to present their claim 
due to innate or acquired characteristics (such as a diagnosis of 
Alzheimer).    The impairment of vulnerable persons who suffer from age 
related issues may also be environmental in nature (such as stressful 
situations and change of usual routine).  

 
23. Depending upon the nature of a elderly person’s vulnerability issues, they 

may face particular difficulties in presenting or addressing evidence, which 
should be taken into account in determining the procedural 
accommodations to be made.   Such difficulties may include, but are not 
limited to the following: 

 
a) An elderly person’s abilities are such that their memory, behaviour and 

ability to recount relevant events is compromised, and they may 
experience poor to severe memory loss, exhibit behaviour fluctuations, 
be inconsistent in their testimony, maintaining consistency, coherence, 
and pace of testimony with hardship, misunderstand and misinterpret 
questions, and be reluctant to disclose adverse experiences, such that 
it has an adverse impact on the consistency and coherence of their 
testimony; 

 
b) vulnerability due to physical and/or psychological frailty may impair the 

credibility and probative value of his/her claim and affect the objectivity 
of alleged persecutions; 

 
c) the person may be reluctant or unable to talk about their experiences; 
 
d) the person’s medication may affect their ability to give evidence; 
 
e) the ageing dimension of elderly claimants may render them more 

conducive to rapid deterioration, physically and mentally and reduce an 
individual’s stamina to withstand the hearing process; 
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f)     a person may have difficulty executing a declaration of truth on  
documents submitted for the hearing, if they lack capacity at the 
relevant time. 

 
24. Prior preparation of documentation or interviews undertaken which have 

failed to take into account the age related issues of the claimant or 
witness, may compromise the evidence adduced, thus negatively impact 
on findings of credibility.  Issues in regard to the vulnerability may arise if 
proper facilitative support is not provided and procedural accommodation 
steps have not been taken, thus compromising the quality of evidence 
adduced and potentially undermining the fairness and equality of the 
proceedings.   

 
25. It is advisable that an assessment of age related issues is undertaken by 

those qualified and/or experienced in the relevant field, taking into account 
the views of the primary carers and family of the vulnerable person. 
 

Relevant Considerations  
 

26. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f)       minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i)       public safety; 
 
j)       cost of proceedings. 
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Procedural Accommodations 
 

27. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
28. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach 

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) repetition or elaboration of questions when the elderly claimant does 

not have full understanding; appropriate pace of questioning for the 
ability of the claimant; variations in the manner of questioning to 
ensure that the claimant is both able to understand the proceedings 
and to participate fully;  

 
d) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
e) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
f)       allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 

 
g) considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 

h) creating an informal setting for the hearing in regard to the 
environment and judicial clothing of participants; 
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i)       explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
j)       consider providing a Judge or panel of a particular gender; 
 
k) considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
l)      consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
m) supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
n) extend or shorten the time for compliance with any procedural rule; 
 
o) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
p) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
q) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
r) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
s) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 



 79

 
t)      evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
u) consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
v) mobility accessibility in the hearing room; 
 
w) separate individual questioning for joint claims when requested and 

appropriate. 
 
x) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
29. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
30. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
31. It is preferable to identify persons with mental health issues at the earliest 

opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
32. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
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example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 

 
33. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
34. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
35. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
36. A person may be identified as vulnerable at any stage of the proceedings. 

 
37. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
38. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 
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Public & Private Hearings 

 
39. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
40. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
41. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
42. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

43. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

44. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 
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45. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

46. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
47. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

48. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
49. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
50. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
51. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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Scheduling & Listing  
 

52. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

53. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
54. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

55. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
56. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 
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57. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

58. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 

Mapping Documents 
 

59. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

60. Please see ‘Contacts’ in Appendix B. 
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Introduction 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 
disadvantaged in presenting their cases. 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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4. These Guidelines are a tool designed to assist Judges1 to fulfill their 

judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of persons who have suffered torture/serious 
harm in hearings;  

 
b) agree ‘best practice’ and standardisation of approaches; 
 
c) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f)      ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds 
are taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of Survivors of Torture/Serious Harm 
 

15. For the purposes of this guidance, a claimant or witness who has survived 
torture or other forms of serious harm is defined as encompassing one or 
more of the following:  

 
a) Torture:  Any act by which severe pain or suffering is intentionally 

inflicted, or suspected of having been inflicted with a specific purpose 
in mind1; 

 
b) Cruel or inhuman treatment or punishment: An act which by which 

cruel or inhuman treatment or punishment amounting to a significant 
level of pain or suffering is inflicted, or suspected or having been 
inflicted, whether there is a specific purpose in mind or not; 

 
c) Outrages upon personal dignity: An act by which a significant level 

or humiliation or degradation is inflicted, or suspected of having been 
inflicted, such that it compromises personal dignity with no specific 
purpose in mind2; 

 
d) Survivor or third party: the above acts or suspected acts may be 

inflicted on the survivor to intimidate or coerce the survivor, or a third 
party, and may be based on discrimination of any kind, which includes 
but is not limited to race, ethnic origin, gender, religion, culture or 
political beliefs; 

 
e) Physical or psychological impact: the acts referred to above may be 

physical and/or psychological and may have physical or psychological 
effects. 

 
16. Concepts of survivor and perpetrator of torture may become 

indistinguishable in certain cases, such as those forced or coerced to kill, 
rape or hurt their own family or members of the community, for example, 
child soldiers. Nevertheless issues of duress, coercion and lack of capacity 
of such child or adult perpetrators should be considered, regarding the 
implementation of these Guidelines. 

 
17. Consideration of the issues of torture are often viewed in regard to those 

persons subject to detention, interrogation, arrest and imprisonment by a 
state and thus torture can constitute a ‘crime of obedience’ to state 

                                                 
1 See definition as set forth in Article 1 of the UN Convention Against Torture and other cruel, inhuman or 
degrading treatment or punishment. 
2 International Committee of the Red Cross and Office of the United Nations High Commissioner for Human 
Rights definitions are relied upon. 
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directives or policy1.  However the involvement of a person acting in an 
official capacity is not a pre-condition for an act to be defined as torture. 
The person or body undertaking such action or suspected of having 
committed such actions, need not be an official or state party.  It can 
involve guerrilla and liberation movements.   

 
18. In addition the actions undertaken by a person acting on behalf of the state 

may involve the commission of crimes in violation of the expectations and 
instructions of the authority of that state.  Thus torture may be viewed as a 
‘crime of disobedience’2 by that state and be undertaken outside the 
authority and remit of the State.  

 
19. Torture may also be prevalent in a culture where such actions, lack of 

respect for the human rights of all members of society, and the 
dehumanisation of the targets of torture, are not viewed in a negative light 
and are sponsored, expected, tolerated or ignored.  This involves a 
hegemonic perspective that persons of certain sub-cultures, such as race, 
ethnic origin, gender, marital or parental status, sexual orientation, creed, 
disability, age, religion, cultural or political belief may be viewed as 
‘enemies of the state’.  Nevertheless all persons require protection from 
‘torture’ and have a right to respect for their physical and personal integrity. 

 
20. It is possible that acts against persons undertaken during times of war, 

state sanctioned judicial punishment imposed, or acts in response to 
particular social conditions such as internal or external terrorist attacks, 
may amount to torture.  Such persons may be viewed as ‘enemies of the 
state’ in areas over which the state has internal and external jurisdiction. 
However, there are no exceptional circumstances, such as threat of war, 
political instability or public emergencies, and consequential state orders 
which may be invoked as a justification of torture are invalid.  In such 
cases, these Guidelines should be considered and procedural 
accommodation steps may be implemented. 

 
General Principles 
 

21. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
22. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
                                                 
1 H.C.Kelman, “The policy context of torture”, International Review of the Red Cross, volume 87, number 
857, March 2005. 
2 Ibid. 
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The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
23. A person may be identified as vulnerable based on alleged underlying 

facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
24. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Torture & Serious Harm 
 

25. Vulnerable claimants or witnesses who have survived torture may 
experience difficulties and their ability to understand, be fully involved and 
effectively contribute to the proceedings may be impaired.   Such 
impairment may be innate (for example lack of mental capacity of 
children), acquired (such as a diagnosis of depression), or environmental 
(for example post traumatic stress disorder). 

 
26. Survivors of torture may suffer long lasting physical and psychological 

consequences as a result of their torture, for example: unwanted 
pregnancy through rape; the contraction of AIDS by both sexes through 
rape; chronic depression; episodes of para-suicide and self harming; acute 
incidents of ‘flash back’ and chronic post-traumatic stress disorder; 
debilitating feelings of shame and guilt by the giving of false confessions 
obtained through the use of torture which wrongly implicate others and the 
coerced partaking of the torture of others. Survivors may have direct or 
indirect experience of torture, for example through the witnessing of the 
torture of others, and this can adversely impact on the survivor, their 
family, and their community. 
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27. Secondary victimisation may occur to survivors of torture through re-living 
their traumatic experiences whilst giving evidence. 

 
28. In considering the case of a child claimant who claims that they have been 

tortured or seriously harmed, regard should be had to the Children 
Guidelines and that the definitions of torture and serious harm should be 
addressed on the basis that their experience of pain and suffering may be 
at a much lower threshold than that of an adult. 

 
29. Depending upon the nature and extent of torture or serious harm, a person 

may face particular difficulties in presenting or addressing evidence, which 
should be taken into account in determining the procedural 
accommodations to be made.   Such difficulties of a survivor of torture may 
include, but are not limited to the following: 

  
a) the person’s survival of torture  may lead to memory loss, exhibit 

behaviour fluctuations, and ability to recount relevant events; 
 
b) the person may be suffering from symptoms that have an impact on 

the consistency and coherence of their testimony and their ability to 
understand questions; 

 
c) the survivor may experience Issues with regard to depression, shame, 

florid symptoms and dissociative episodes; 
 
d) the person’s medication or lack of medication may affect their ability to 

give evidence; 
 
e) the person may fear persons in a position of authority, and may 

associate those involved in the hearing process with the authorities 
they fear; 

 
f)      the person may be reluctant or unable to talk about their adverse 

experiences; 
 
g) a person may have difficulty executing a declaration of truth on  

documents submitted for the hearing, if they lack capacity at the 
relevant time due to the physical and psychological consequences of 
the torture. 

 
30. Prior preparation of documentation or interviews undertaken which have 

failed to take into account the vulnerability of the claimant or witness, may 
compromise the evidence adduced, and thus negatively impact on findings 
of credibility.  Issues in regard to memory recall, depression, shame, florid 
symptoms and dissociative fugues may arise if proper facilitative support is 
not provided and procedural accommodation steps have not been taken, 
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thus compromising the quality of evidence adduced and potentially 
undermining the fairness and equality of the proceedings.   

 
31. There may be an adverse psychological impact on the family of such 

survivors of torture, to an extent that the Guidelines of vulnerable persons 
should be considered prior to taking their witness evidence. 

 
32. It is advisable that an assessment of torture issues is undertaken by those 

qualified and/or experienced in the relevant field, taking into account the 
views of the survivor, the primary carers and family of the vulnerable 
person. 

 
Relevant Considerations  
 

33. In dealing with survivors of torture the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f)        minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i)        public safety; 
 
j)       cost of proceedings. 
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Procedural Accommodations 
 

34. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
35. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach;  

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
d) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
e) allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 

 
f)      considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
g) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 
h) explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 
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i)        consider providing a Judge or panel of a particular gender; 
 
j)       considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
k) consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
l)      supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
m) extend or shorten the time for compliance with any procedural rule; 
 
n) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
o) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
p) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
q) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
r) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
s) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 



 97

for the claimant; 
 
t)       consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
u) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
36. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
37. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
38. It is preferable to identify persons with mental health issues at the earliest 

opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
39. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 

 
40. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
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should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
41. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
42. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
43. A person may be identified as vulnerable at any stage of the proceedings. 

 
44. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
45. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
46. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
47. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
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of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
48. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
49. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

50. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

51. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
52. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

53. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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54. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

55. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
56. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
57. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
58. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

59. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

60. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
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persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
61. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

62. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
63. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
64. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

65. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 
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Mapping Documents 
 

66. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

67. Please see ‘Contacts’ in Appendix B. 
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Introduction  
 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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disadvantaged in presenting their cases. 
 

4. These Guidelines are a tool designed to assist Judges1 to fulfill their 
judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 
a) recognise the needs of persons having suffered gender related harm; 
 
b) agree ‘best practice’ and standardisation of approaches; 
 
c) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f)       ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds 
are taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of Gender-Related Harm 
 

15. For the purposes of this guidance, a claimant or witness who has suffered 
gender-related harm is defined as follows: 

 
“A man or woman whose gender either dictates or influences 
the type of persecution or harm suffered, or the reasons for that 
treatment.” 
 

16. Gender refers to the relationship between women and men based on 
socially or culturally constructed and defined identities, status, roles and 
responsibilities that are assigned to one sex or another, while sex is a 
biological determination.  Gender is not static or innate but acquires 
socially and culturally constructed meaning over time.  Either women or 
men may bring gender-related claims, although due to particular types of 
persecution, they are more commonly brought by women1. 

 
17. Gender related harm can include domestic violence, female genital 

mutilation, sexual violence, coerced family planning, dowry related 
violence, trafficking, ‘honour’ killings, punishment for perceived 
transgression of social mores and discrimination. Such transgressions can 
be psychological as well as physical. 

 
18. A pattern of discrimination could on cumulative grounds amount to 

persecution per se, in addition to amounting to restrictions on more 
substantive human rights protected, such as access to educational 
facilities.  Lesbians, gay men and bisexuals, as well as transgendered 
persons, may be subject to such discrimination and even prosecution. 

 
General Principles 
 

19. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
20. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 

                                                 
1 UN Guidelines on International Protection: Gender Related Persecution within the context of Article 1A(2) 
of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees. 
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assessment of the person’s credibility has been made. 
 

21. A person may be identified as vulnerable based on alleged underlying 
facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
22. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Gender Related Harm 
 

23. Evidence shows that claimants misunderstand the questions put to him or 
her. It is not an uncommon occurrence of persons subject to gender 
related harm to fail to equate questions framed in human rights terms such 
as torture, imprisonment or slavery to the experiences they have suffered, 
such as rape or sexual violence occurring in a relationship or at home, 
female genital mutilation, or forced marriage. 

 
24. Depending upon the nature of a person’s personal circumstances and 

experience, they may face particular difficulties in presenting or addressing 
evidence which should be taken into account in determining the 
appropriate procedural accommodations.  These difficulties may include 
but are not limited to the following: 

 
a) a claimant’s experience may affect memory and behaviour and the 

ability to recount relevant events; 
 
b) a claimant may be suffering from symptoms that have an impact on the 

consistency and coherence of testimony; 
 
c) a claimant who fears persons in a position of authority may associate 

those involved in the hearing process with the authorities they fear; 
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d) a claimant may be reluctant or unable to talk about their experiences; 
 
e) persons discriminated against due to their sexual orientation or 

perceived to transgress social mores, may be reluctant to talk about 
their experiences for fear of prosecution, with a sense of shame 
contributing to their reluctance. 

 
25. Prior preparation of documentation or interviews undertaken which have 

failed to take into account the gender related harm of the claimant or 
witness, may compromise the evidence adduced, and thus negatively 
impact on findings of credibility.  Issues in regard to memory recall, 
depression, shame and fear may arise if proper facilitative support is not 
provided and procedural accommodations have not been taken, thus 
compromising the quality of evidence adduced and potentially undermining 
the fairness and equality of the proceedings.   

 
26. It is advisable that an assessment of gender related harm is undertaken by 

those qualified and/or experienced in the relevant field, taking into account 
the views of the claimant/witness. 

 
Country of Origin Information 
 

27. There is often a lack of gender-relevant country of origin information. 
Issues regarding the position of women before the law, their political, social 
and economic rights, the cultural and social mores of the society and 
country of origin, the prevalence of harmful traditional practices or the 
ability or inability of the state to respond to issues such as sex 
discrimination, homosexuality, and violence against women.  Such lack of 
information may also apply to men with a different sexual orientation or 
who are transgendered. 

 
28. Therefore attention must be given to whether the evidence provided to 

dispute the claimant’s case is sufficient and adequately tailored to the 
individual situation. Given the gender bias evident in reports and studies 
conducted by inter-governmental, international, or non-governmental 
organisations, the failure of the claimant to provide gender-specific or 
gender-related information in relation to the particular circumstances of his 
or her claim should not automatically lead to an assessment that the claim 
is unfounded. 

 
29. In adversarial proceedings, if a Judge believes the material presented is 

inadequate, an adjournment should be considered and the parties directed 
request to submit further information should be issued. 

 
30. In inquisitorial proceedings, the Judge may be able to supplement the 

material provided with their own research, giving each side an opportunity 
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to make submissions. 
 

31. In both jurisdictions, the benefit of the doubt should be given to the 
claimant where explanations can be provided as to the lack of current or 
gender-relevant information available. Alternative forms of evidence should 
be considered, where appropriate and necessary, such as testimonies of 
women or men similarly situated, anthropological expert studies or oral 
reports, psychosocial evidence, and other external evidence. 

 
Separate interviewing  
 

32. Judges should review evidence obtained from claimants and witnesses, 
where there has been a failure to interview women, who later expose 
subjection to gendered violence, separately from their male relatives.  
Judges should either weigh the evidence accordingly or consider whether 
to commence a re-hearing de novo.  In such circumstances the Judge 
would consider whether or not it would be appropriate to draw an adverse 
inference for failure to disclose certain information.  Similarly evidence 
from men subjected to gender related harm where no procedural 
accommodations have been made, should be reviewed. 

 
Relevant Considerations  
 

33. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f)       minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties, if 

appropriate; 
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i)       public safety; 
 
j)       cost of proceedings. 

Procedural Accommodations 
 

34. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
35. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach; 

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
d) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
e) allowing a representative, professional person, carer, chosen family 

member or friend to accompany the vulnerable person to such 
interviews, visits or hearings; 

 
f)      considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
g) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 
h) explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
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at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
i)       consider providing a Judge or panel of a particular gender; 
 
j)       considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
k) consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
l)      supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 

m) extend or shorten the time for compliance with any procedural rule; 
 
n) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
o) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
p) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
q) consider serving documents on the appointed legal representative, 

carer, family member or friend, if appropriate; 
 
r) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
s) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
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such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
t)       consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
u) consideration of the safety of the claimant/witness who has suffered 

gender related harm; 
 
v) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
36. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
37. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
38. It is preferable to identify persons with mental health issues at the earliest 

opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
39. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 
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40. The representative of a person who may be considered vulnerable is best 
placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
41. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
42. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
43. A person may be identified as vulnerable at any stage of the proceedings. 

 
44. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
45. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
46. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   
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47. Hearings involving vulnerable persons and their experiences, may lead to 
fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
48. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
49. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

50. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

51. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
52. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
 
 
                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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Unrepresented Persons  
 

53. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
54. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

55. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
56. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
57. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
58. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

59. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
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provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

60. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
61. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

62. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
63. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
64. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 
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Non-Discrimination 
 

65. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 

Mapping Documents 
 

66. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

67. Please see ‘Contacts’ in Appendix B. 
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 Introduction 
 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 
procedural accommodations for vulnerable persons so they are not 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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disadvantaged in presenting their cases. 
 

4. These Guidelines are a tool designed to assist Judges1 to fulfill their 
judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of detained persons in hearings;  
 
b) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
c) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
d) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
e) ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
f)       ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds 
are taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of a Detained Person 
 
1. For the purposes of this guidance, a claimant or witness who is detained is 

defined as follows: 
 
“a person deprived of his/her liberty in either an administrative place 
of detention, a penal establishment (i.e. a prison), a secure hospital 
or any other place from which they are not at liberty to leave without 
the authority of the state (for example police or court holding cells or 
house arrest)” 

 
General Principles 
 

15. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
16. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 
17. A person may be identified as vulnerable based on alleged underlying 

facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
18. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 
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Impact of Detention 
 
19. Depending upon the nature of previous or current detention, a detained 

person may face particular difficulties in presenting or addressing 
evidence, which should be taken into account in determining the 
procedural accommodations to be made.   Such difficulties may be 
practical in nature and others, if the persecution has involved an abusive 
prison experience, may include adverse physical and psychological 
effects.   The adverse impact of detention may lead to similar issues raised 
in other guidelines in regard to torture and mental health issues. 

 
20. Prior preparation of documentation or interviews undertaken which have 

failed to take into account adverse detention issues of the claimant or 
witness, may compromise the evidence adduced, and thus negatively 
impact on findings of credibility.  Issues in regard to memory recall, 
depression and shame may arise if proper facilitative support is not 
provided and procedural accommodations have not been taken, thus 
compromising the quality of evidence adduced and potentially undermining 
the fairness and equality of the proceedings.   

 
Relevant Considerations  
 

70. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 

c) respect the vulnerable person’s wishes, feelings and views and consider 
their wellbeing and safety; 

 
d) respect the diversity of religion and culture; 

 
e) respect a person’s human rights; 

 
f) minimise restrictions on liberty as far as is practicable; 

 
g) avoid unlawful discrimination; 

 
h) seek the views of carers and the family, and other interested parties; 

 
i) public safety; 

 
j) cost of proceedings. 



 129

Detention and credibility  
 

21. Claimants may be detained in accordance with domestic law prior to a 
hearing or at any stage of proceedings, in regard to entering or remaining 
in the host country and may in some circumstances be liable to 
prosecution for related criminal offences. 

 
22. Detention of itself is not evidence of criminality nor should it be used to 

infer of itself the negative credibility of the claimant or aspects of their claim 
for protection  

 
23. A person who has fled their country due to persecution, violence, torture or 

similar adverse circumstances, may already be suffering from trauma after 
being imprisoned in their country of origin.  

 
24. Detention by the state in which the person has sought protection may 

exacerbate pre-existing conditions causing emotional and psychological 
stress.  Places of detention may not have adequate facilities to identify and 
provide access to treatment for mental health problems or psychological 
disturbance. 

 
25. Detainees with pre-existing vulnerabilities are likely to face disadvantages 

in the presentation of their cases if they are detained in the period leading 
up to and/or during their appeal hearing.  

 
Case Preparation 
 

26. Detained persons may face greater difficulties preparing their cases.  
Detention can physically interfere with the provision of legal advice. 
Detained claimants may experience difficulties in obtaining evidence from  
their country of origin because they have less opportunity to contact 
members of their own community. Legal advice is often subject to greater 
time restraints. Detainees may have limited access to telephones, post and 
fax machines.   

 
27. Where detained persons are represented the Judge should be satisfied 

that there has been adequate time to give full and proper instructions. 
 

28. It is noted that detainees will also suffer from isolation from their family, 
friends and community, and this may impact on their ability to give 
instructions to their representatives. 

 
Conference Facilities  
 

29. In cases where claimants are brought to hearing centres in custody 
adequate time should be allowed for a conference with a legal 
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representative prior to the hearing. 
 
Use of handcuffs or other restraint devices 
 

30. Judges should ensure that claimants are not taken into Court in handcuffs 
or other restraining devices, save in exceptional circumstances, justified by 
objective evidence. It is suggested that where restraints are considered 
necessary by the Escorting Agency, the Judge should consider the need 
for a risk assessment to be provided in writing prior to the first hearing.  

 
31. Should a detailed risk assessment be required, it is advised the following 

information should be provided: security information, offending history 
where relevant, risk of absconding, expert clinical advice relating to the 
detainee’s medical condition and risk to themselves or others. The Judge 
should provide written reasons on the judicial record when sanctioning the 
use of handcuffs or other restraints. 

 
32. If the risk posed is solely of absconding, the Judge should consider what 

alternative measures may be put into place to minimise the risk of 
absconding, for example a member of staff from the detention centre 
escorting the claimant  into the hearing is usually adequate precaution.  
When possible care should be taken to ensure the staff member is the 
same sex as the claimant or witness at risk of absconding. 

 
33. Generally detained claimants should not be handcuffed or restrained 

during the hearing. A claimant should be allowed to present his/her case to 
the Court without the use of  physical restraints. 

 
34. Generally restraints should not be used unless the detainee would present 

a serious risk to themselves or others at the hearing. When dealing with a 
convicted criminal the Judge should consider permitting the use of 
restraining devices in exceptional circumstances if necessary in the 
interests of safety 
 

Bail applications and hearings  
 

35. The liberty of the claimant is a primary concern of the court. All 
applications for the release or continued detention of the claimant and 
dependants should be dealt with expeditiously and as a preliminary issue if 
made during the course of a substantive or interim hearing.  

 
36. The same procedural accommodations and safeguards should be applied 

to such applications as to the substantive appeal before the court so as to 
ensure a fair and just hearing of the application.  

 
37. Decisions relating to applications for bail, habeas corpus or other forms of 
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release from detention as appropriate, should be dealt with expeditiously 
and written reasons for the decision to maintain detention or to order 
release should be given. 

Procedural Accommodations 
 

38. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
39. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

 
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular mental health issue requires such an approach; 

 
b) varying the order of questioning, so the vulnerable person gives 

evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
d) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
e) allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 

 
f)      considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
g) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 
h) explaining processes to the vulnerable person in terms appropriate to 

their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
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at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
i)       consider providing a Judge or panel of a particular gender; 
 
j)      considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
k) consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
l)      supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
m) extend or shorten the time for compliance with any procedural rule; 
 
n) require the vulnerable person’s legal representative to attend the 

hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
o) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
p) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
q) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
r) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
s) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
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such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
t)      Judges should enquire whether all detained claimants have had the 

opportunity to access legal advice; 
 
u) where detained persons are represented the Judge should be satisfied 

that there has been adequate time to give full and proper instructions; 
 

v) in cases where an claimant has been admitted to the health centre or 
to a hospital during his/ her period of detention, the Judge should  
order medical reports dealing specifically with  treatment received 
whilst detained. In such cases Judges should take special care to 
ensure that an claimant is fit to present his/her case and that he/she 
has had adequate time to prepare for the hearing; 

 
w) has had adequate time since arriving at the centre to use the facilities 

and where appropriate has been offered refreshments; 
 
x) consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
 
y) the Judge may make any procedural accommodation that may be 

reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
40. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
41. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 
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Early Identification  
 

71. It is preferable to identify persons with mental health issues at the earliest 
opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
72. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 

 
73. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 

 
74. A person who wishes to be identified as a vulnerable person should 

specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
75. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
76. A person may be identified as vulnerable at any stage of the proceedings. 

 
77. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
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commenced from the beginning. 
 

78. If practicable, it is desirable the same Judge and the administrative officer 
should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
79. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
80. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 

 
81. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
82. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

83. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 
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Designated Representative 
 

84. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
85. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

86. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
87. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

 
Expert and Professional Evidence  
 

88. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
89. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
90. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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Lay Evidence  

 
91. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

92. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

93. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 

 
94. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

95. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
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decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
96. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
97. Detailed written notes of any proceedings involving vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

98. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 

Mapping Documents 
 

99. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

100. Please see ‘Contacts’ in Appendix B. 
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Introduction 
 
This document is the second part of the Vulnerable Persons’ Guidelines of the 
International Association of Refugee Law Judges (IARLJ), which consists of the 
following individual guidance notes: 
 

I. procedures for all vulnerable persons 
II. mental health issues 
III. children 
IV. trafficked persons 
V. elderly persons 

VI. survivors of torture/serious harm 
VII. gender related harm 

VIII. detained persons 
IX. physical disability 

 
This guideline on persons with mental health issues should be read together with 
the over-arching guidance note on procedures for all vulnerable persons.  It is 
noted that some vulnerable persons may fall within a number of over-lapping 
categories.  Thus a number of appropriate procedural accommodations may have 
to be instituted. 

 
 

1. The International Association of Refugee Law Judges (IARLJ) is 
committed to ensuring the provision of fair hearings and fair decisions to all 
claimants.  

 
2. The hearing process is often difficult for various reasons, including 

language and cultural barriers and because a person may have suffered 
traumatic experiences which resulted in some degree of vulnerability. 
Hearings in the jurisdiction inherently involve persons who may have some 
vulnerabilities. In all cases, steps should be taken to ensure the fairness of 
the proceedings. These Guidelines address the difficulties which go 
beyond those that are common to many persons participating in appeal 
proceedings and apply to those vulnerable persons who require special 
consideration in the procedural handling of their cases. 

 
3. Appeals may involve a person for whom a hearing1 is a particularly difficult 

experience because their ability to present their case is impaired due to a 
physical or psychological frailty, or for other reasons. The vulnerability of 
such a person has always required special consideration and some Courts 
and Tribunals have already adopted procedures to deal with these cases. 
These Guidelines set out the commitment of the IARLJ to making 

                                                 
1 A hearing includes any appeal or case process, held in a Court, Tribunal or similar decision making body. 
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procedural accommodations for vulnerable persons so they are not 
disadvantaged in presenting their cases. 

 
4. These Guidelines are a tool designed to assist Judges1 to fulfill their 

judicial task of fully, fairly and justly hearing and determining appeals by 
ensuring, where appropriate, that proper and adequate account is taken of 
the needs of vulnerable persons, be they parties or witnesses, within the 
determination process dealing with refugee status, asylum, human rights, 
immigration, migration and humanitarian protection matters: all matters 
that affect the lives of individuals directly and profoundly. 

 
5. These Guidelines suggest procedural accommodations to be implemented 

for those identified as a vulnerable person and aim to promote 
consistency, coherence and fairness in the treatment of such cases.  
Participating in a hearing is a process that can be difficult due to language 
and cultural barriers and because the outcome of the hearing is so 
significant for those involved. 

 
6. A person’s vulnerability may be due to having experienced or witnessed 

torture, genocide or other forms of serious ill treatment.  However, it may 
also be due to innate or acquired personal characteristics such as a 
physical or mental illness, or age. What vulnerable persons have in 
common is their difficulty in going through the hearing process without 
special consideration being given to their individual situation and needs. All 
persons appearing at appeal hearings should be treated with sensitivity 
and respect, but vulnerable persons also need to have their cases 
processed taking into account their specific vulnerabilities. 

 
7. These Guidelines, which represent good practice, do not replace other 

national or international rules, regulations and recommendations but aims 
to complement to them.  These Guidelines should be considered in 
conjunction with other relevant guidelines to ensure equal treatment (with 
differentiation where appropriate), by the organisation undertaking the 
hearing. 

 
8. Documentation and interviews provided by any of the parties, which fails to 

take into account the vulnerability of the claimant or witness, will be likely 
to compromise the evidence adduced and thus have a negative impact on 
findings as to the facts, credibility and overall outcome of the hearing.  
Issues in regard to reliability and credibility of the evidence may arise if 
proper facilitative support is not provided and procedural accommodation 
steps not taken, this compromising the quality of evidence adduced and 
potentially undermining the fairness and equality of the proceedings. 

                                                 
1 The term Judge includes a quasi-judicial or other decision maker. 
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9. In addition evidence or confessions obtained from the vulnerable claimant 
or witness, without sufficient procedural accommodations being in place at 
the time, may be considered potentially inadmissible.  Generally 
confessions obtained through use of torture will not be admissible. 

 
10. Nothing shall prevent the adoption of measures which improve upon the 

standards suggested in this guidance. 
 
Objectives  
 

11. The aim of these guidelines is to ensure that Judges: 
 

a) recognise the needs of persons with physical disability in hearings; 
 
b) agree ‘best practice’ and standardisation of approaches; 
 
c) recognise certain individuals face particular difficulties at hearings 

because their ability to understand and effectively present their case or 
fully participate in the proceedings is, or may be, impaired; 

 
d) ensure such vulnerable persons are identified and appropriate 

procedural accommodations are made as soon as practicable; 
 
e) limit the exposure or further traumatisation of such vulnerable persons 

during the hearing process; 
 
f)       ensure the on-going sensitisation of Judges and other participants in 

the hearings regarding the impact of such vulnerability; 
 
g) ensure the inherent dignity of persons with mental health issues is 

recognised and respected, and their cultural and religious backgrounds 
are taken into consideration. 

 
Judicial Practice 
 

12. The Judge should remain neutral, compassionate and objective during 
proceedings, and should use body language, gestures and verbal tone that 
attempt to put the vulnerable person at ease.  The cultural and religious 
background of the vulnerable person may inform the approach to be taken. 

 
13. The Judge overseeing the proceedings should ensure that all parties act in 

a similar manner.   
 

14. Judges should seek to receive initial, refresher and ongoing training and 
professional development in dealing with vulnerable persons. 
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Definition of Persons with a Disability 
  

15. For the purposes of this guidance, a claimant or witness who suffers from 
mental health issues is defined as  follows: 

 
“A person who has long-term physical, mental, intellectual or 
sensory impairments which in interaction with various barriers 
may hinder their full and effective participation in society on an 
equal basis with others”. 

 
16. Disability and impaired functioning may be attributed to intrinsic biological 

factors, or, they may be acquired and accentuated from extrinsic 
influences such as the environment or experiences of ill treatment and 
torture. 

 
17. It is acknowledged that the concept of disability is dynamic and evolving, 

varying in different societal, economic, cultural, political and legal 
contexts.1  A persons’ disability may be chronic or acute, and may fluctuate 
over time, including short periods of time during the course of a hearing.  

 
18. Vulnerabilities may arise from but are not limited to: cultural, lingual and 

religious differences; age; level of education and health; race, nationality 
and ethnicity; indigenous or social origin; various forms of physical and 
mental disabilities; gender and sexual orientation; direct and indirect 
experiences of torture, trafficking, genocide and crimes against humanity; 
severe ill-treatment, neglect or exploitation of themselves or others, 
including the coercion and duress to inflict such treatment on others. 

 
General Principles 
 

19. A Judge has a duty to ensure that justice is done based on the merits of 
the case and the ordinary rules of evidence.  No special weight should be 
attached to a finding of vulnerability in a claimant, as such evidence should 
be considered in the same manner as any other evidence given by 
witnesses who are not vulnerable.  

 
20. A person may be identified as vulnerable, and procedural accommodations 

made, so that they are not disadvantaged in the presentation of their case. 
The identification of vulnerability will usually be made at an early stage, 
before the evidence in the case has been considered and before an 
assessment of the person’s credibility has been made. 

 

                                                 
1 International Classification of Function, Disability, and Health (ICF) & the International Classification of 
Diseases (ICD). 
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21. A person may be identified as vulnerable based on alleged underlying 
facts which are also central to the determination of their case. An 
identification of vulnerability does not indicate acceptance of the alleged 
underlying facts. It is made for the purpose of procedural accommodations 
only. The identification of a vulnerable person will not predispose a Judge 
to make a particular determination. Rather, a determination of the merits of 
the case will be made on the basis of an assessment of all the evidence.  
Procedural accommodations merely allow the vulnerable person to 
effectively contribute to the hearing. 

 
22. Similarly, information initially used to identify a vulnerable person and to 

make procedural accommodations may not have been tested through 
credibility assessments or other means. If such information is used to 
assess the merits of the case, the Judge should ensure that participants 
are given an opportunity to address this evidence as it relates to the merits 
of the case. Submissions may be made about the relevance of the 
evidence and it may be tested by questioning by the parties and the Judge, 
or other methods. The credibility and probative value of the evidence is 
then assessed solely by the Judge. 

 
Impact of Physical Disability 

  
23. Claimants with physical disabilities appearing at a hearing are vulnerable 

because they may experience marked difficulties which may impair their 
ability to present their claims due to innate (congenital defects) or acquired 
characteristics (physical disability acquired through disease or torture).  A 
physical disability may also adversely impact on a person’s psychological 
capacity, for example through the stress of pain. 

 
24. Vulnerabilities due to impaired physical and/or psychological functioning 

may prejudice the credibility and probative value of evidence given.  
Furthermore, established attitudinal and environmental barriers may 
interact with the claimant’s vulnerabilities to further impair the presentation 
of the evidence of such a claimant/witness. 

 
25. The age of claimants with disabilities may affect their functioning differently 

at various stages, requiring particular care and safeguards due to their 
maturing intellect and endurance capacity. Such age dimension may make 
persons more susceptible to rapid deterioration, physically and mentally, 
and reduce their stamina to withstand the hearing process.  
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26. Depending upon the nature of a person’s physical disabilities, they may 
face particular difficulties in presenting or addressing evidence, which 
should be taken into account in determining the procedural 
accommodations to be made.   Such difficulties may include, but are not 
limited to the following: 

 
a) A person’s physical disabilities may affect their memory, behaviour and 

ability to recount relevant events, such that they may experience 
memory loss, exhibit behaviour fluctuations, be inconsistent in their 
testimony, misunderstand questions and be reluctant to disclose 
adverse experiences; 

 
b) the person may be suffering from symptoms that have an impact on 

the consistency and coherence of their testimony; 
 
c) the person’s medication may affect their ability to give evidence; 
 
d) the person may fear persons in a position of authority, and may 

associate those involved in the hearing process with the authorities 
they fear; 

 
e) the person may be reluctant or unable to talk about their experiences; 
 
f)        basic communication difficulties in relating their experiences. 

 
27. Prior preparation of documentation or interviews undertaken which have 

failed to take into account the mental health issues of the claimant or 
witness, may compromise the evidence adduced, and thus negatively 
impact on findings of credibility.  Issues in regard to memory recall, 
depression, shame, florid symptoms and dissociative fugues may arise if 
proper facilitative support is not provided and procedural accommodation 
steps have not been taken, thus compromising the quality of evidence 
adduced and potentially undermining the fairness and equality of the 
proceedings.   

 
28. It is advisable that an assessment of physical disabilities is undertaken by 

those qualified and/or experienced in the relevant field, taking into account 
the views of the primary carers and family of the vulnerable person. 

 
29. Persons with disabilities may seek to leave their country of origin or 

habitual residence due to the inability or lack of will to provide and treat 
any disabilities, impairments and diseases.  Further, disability 
discrimination may result in real and present persecutions of persons 
perceived as a member of a particular social group1. 

                                                 
1 Disabilities Convention 
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Relevant Considerations  
 

30. In dealing with vulnerable persons the Judge should take into account the 
following matters prior to instituting procedural accommodations: 

 
a) deal with the case justly, ensuring it is dealt with expeditiously and 

fairly; 
 
b) ensure the vulnerable person’s interests and position are properly 

considered; 
 
c) respect the vulnerable person’s wishes, feelings and views and 

consider their wellbeing and safety; 
 
d) respect the diversity of religion and culture; 
 
e) respect a person’s human rights; 
 
f)       minimise restrictions on liberty as far as is practicable; 
 
g) avoid unlawful discrimination; 
 
h) seek the views of carers and the family, and other interested parties; 
 
i)        public safety; 
 
j)        cost of proceedings. 

Procedural Accommodations 
 

31. The Judge is responsible for the fair running of the hearing and is 
responsible for ensuring the needs of the vulnerable person is 
accommodated as much as practically possible consistent with the need to 
ensure a fair hearing for all the parties. 

 
32. A Judge has a broad discretion to tailor procedures to meet the particular 

needs of a person with mental health issues, and where appropriate and 
permitted by law, may accommodate a person’s vulnerability by various 
means including: 

  
a) ensuring the case is expedited and heard first in the hearing day or 

conversely, allowing additional time to prepare and document the case 
if the particular physical disability requires such an approach; 
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b) varying the order of questioning, so the vulnerable person gives 
evidence at a suitable time taking into account the particular mental 
health issues facing them; 

 
c) ensure regular sufficient short adjournments are given whilst giving 

evidence and fully participating in the proceedings, taking into account 
the individual traits of the vulnerable person, and consider adjourning 
at points of significant distress; 

 
d) consider whether the vulnerable person’s attendance is required and 

whether their evidence may be submitted by way of affidavit, witness 
statement or prior deposition; 

 
e) allowing a representative, professional person, carer, family member or 

friend to accompany the vulnerable person to such interviews, visits or 
hearings; 

 
f)       considering arranging a visit for the vulnerable person to the hearing 

room prior to the actual hearing; 
 
g) creating an informal setting for the hearing in regard to the 

environment and judicial clothing of participants; 
 

h) explaining processes to the vulnerable person in terms appropriate to 
their needs and understanding, ensuring they understand the purpose 
of the hearing, how it will be conducted, inviting them to ask questions 
at any time if they do not understand the proceedings or technical 
terms used, and reviewing their understanding of matters at regular 
intervals during the hearing; 

 
i)        consider providing a Judge or panel of a particular gender; 
 
j)       considering providing an interpreter or sign language professional of a 

particular gender, and ensure that prior evidence submitted without the 
aid of an interpreter or signer is reviewed and whether it is agreed with 
the vulnerable person; 

 
k) consider the need for an objective interpreter or signer to be screened 

and selected carefully, taking into account the particular vulnerability of 
the claimant, and consider any objections the claimant may have; 

 
l)      supplying makaton and picture cards for the vulnerable person giving 

evidence; 
 
m) extend or shorten the time for compliance with any procedural rule; 
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n) require the vulnerable person’s legal representative to attend the 
hearing or consider appointing a legal representative or guardian on 
behalf of the vulnerable person; 

 
o) consider appointing a ‘litigation friend’ on behalf of the vulnerable 

person if they can act fairly and competently in conducting the 
proceedings on behalf of the vulnerable person and there is no conflict 
of interest; 

 
p) consider allowing a social worker, psychologist, psychiatrist or other 

carer who is not involved in the proceedings to provide support for the 
vulnerable person during the hearing, including accompanying them to 
the hearing and to sit with the vulnerable person when giving evidence; 

 
q) consider serving documents on the appointed legal representative, 

carer, family member or friend; 
 
r) that the hearing may be heard with only essential participants present, 

taking into account any objections of the vulnerable person and the 
interests of justice. In addition consideration should be given to hearing 
aspects of distressing evidence in a vulnerable person’s absence, if it 
is believed to be in the best interests of the vulnerable person; 

 
s) evidence given by the vulnerable person may be given by video link or 

by other technological means, by pre-recorded testimony, or the use of 
a screen, or in the Judge’s chambers, depending on their needs.  If 
such technological media is used, the Judge should ensure that the 
equipment is working properly, the vulnerable person can follow and 
participate in the hearing and all those present in Court are identified 
for the claimant; 

 
t)       ensure proper communication takes place, which may include display 

of text, Braille, tactile communication, large print, accessible 
multimedia as well as written, audio, plain-language, human-reader 
and augmentative and alternative modes, means and formats of 
communication, including accessible information and communication 
technology; 

 
u) Claimants with disabilities may require questions to be repeated or 

elaborated; 
 
v) mobility accessibility in the hearing room; 
 
w) consideration of emotional support provided to the vulnerable person in 

receiving and understanding the decision of the Judge; 
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x) the Judge may make any procedural accommodation that may be 
reasonable in the circumstances on their own initiative in regard to the 
just disposal of the case. 

 
33. As part of the Judge’s assessment of the claimant’s particular vulnerability 

and needs, she/he may consider inviting the parties to make oral and/or 
written submissions.   The Judge may adjourn the proceedings to enable 
the parties to prepare these submissions, if possible.  It is recommended 
that the Judge should then decide to what extend there is a need to apply 
particular elements of the procedural accommodations on the basis of the 
submissions of the parties, in the interests of justice, and to give directions 
in order to implement the procedural accommodations. 

 
34. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  In particular any finding in 
regard to a vulnerability of a claimant or witness should be noted on the 
judicial file, together with details of the specific procedural 
accommodations implemented. 

 
Early Identification  

 
35. It is preferable to identify persons with physical disabilities at the earliest 

opportunity and Judges should consider what procedural accommodation 
steps should be taken to facilitate their inclusion in the hearing process. 

 
36. In the course of early review of the file, the Judge may find information 

which discloses that the ability of the person to present their case may be 
impaired. The Judge may initiate early contact with the person, the 
designated representative, counsel or any other appropriate person (for 
example, a doctor, social worker or care giver) to gather evidence which is 
relevant to whether the individual should be identified as a person with 
mental health issues person and which is relevant to the types of 
procedural accommodations which might be made. 

 
37. The representative of a person who may be considered vulnerable is best 

placed to bring the vulnerability to the attention of the Judge, and is 
expected to do so as soon as possible. Others who are associated with the 
person or who have knowledge of facts relating to matters going to 
vulnerability (for example the representative of a state party or any other 
person) are also required to comply with this time scale. Wherever it is 
reasonably possible, independent evidence documenting the vulnerability 
should be filed and served on all parties and the organisation overseeing 
the hearing, prior to commencement of the hearing. 
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38. A person who wishes to be identified as a vulnerable person should 
specify the nature of the vulnerability, the type of procedural 
accommodations sought and the rationale for the particular 
accommodations, if they are so able.  

 
39. The Judge may also act on her/his own initiative, for example where the 

claimant is unrepresented or lack the necessary understanding or capacity 
to describe their own vulnerabilities and needs.  In such a situation the 
Judge should make all reasonable efforts to identity those needs, by 
adjourning if necessary to enable expert evidence to be provided and for 
the claimant to obtain adequate representation. 

 
40. A person may be identified as vulnerable at any stage of the proceedings. 

 
41. Where identification of vulnerability is made other than at the outset of 

proceedings, the Judge should review the conduct of the proceedings up 
to that point, before considering and noting the procedural 
accommodations implemented and the remedial measures taken to ensure 
the fairness of the proceedings.  This may require a re-hearing to be 
scheduled, when appropriate procedural accommodations are 
implemented at the beginning of the process, and the matter is 
commenced from the beginning. 

 
42. If practicable, it is desirable the same Judge and the administrative officer 

should have responsibility for the vulnerable person’s file from the 
beginning of the process to the end. This should include any preparation 
work, and preliminary and interim hearings. 

 
Public & Private Hearings 

 
43. Not all hearings are held in public and not all decisions are publicised, 

although different jurisdictions have different procedural rules on this issue.  
The Judge should consider whether it is appropriate considering the 
particular vulnerability and the likely evidence to be addressed, to hold the 
whole or part of the hearing in private.   

 
44. Hearings involving vulnerable persons and their experiences, may lead to 

fear of community reprisals or social ostracism.  Proceedings may risk 
heightening the fear of disclosing personal and intimate details of the 
claimant or witness, and their experiences.  These matters if publicly 
disclosed at an open hearing, may negatively impact upon the person’s 
ability to give evidence and their personal and family life.  Thus the Judge 
may wish to consider holding private, closed proceedings and the removal 
of non-essential participants..  This latter step may include the removal of 
family members where requested by the claimant, and if found by the 
Judge to be appropriate. 
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45. Decisions regarding whether or not to hold private proceedings, in its 

entirety or in part, should be heard initially in closed session by the Judge, 
with representations being submitted by the parties and those directly 
affected by the decision. 

 
46. The Judge should consider whether the decision issued at the end of the 

private hearing, or part thereof, should be anonymised or redacted so that 
the identity of the claimant is not disclosed in any publicly available reports 
or other documentation. 

 
Proceedings with More than One Party  
 

47. Hearings in some jurisdictions are adversarial in nature, and the rules of 
natural justice apply equally to both parties. Identification of vulnerable 
persons and procedural accommodations for vulnerable persons cannot 
have the effect of denying any party a fair opportunity to present their case. 

 
Designated Representative 
 

48. In some cases, vulnerable persons may be unable, in the opinion of the 
Judge, to appreciate the nature of the proceedings. In such cases, the 
Judge shall ensure that the vulnerable person be facilitated to find a legal 
representative and in addition, if necessary, an appropriate adult or 
guardian. 

 
49. Appointment of a designated representative1 should automatically be 

considered in cases involving children. It is the designated representative’s 
responsibility  to provide advice to the child, and present the case in 
accordance with the child’s instructions, wishes and feelings to enable 
them to be effectively heard within those proceedings.  

 
Unrepresented Persons  
 

50. Unrepresented persons are entitled to the same procedural safeguards as 
those who are represented, and Judges should endeavour to ensure that 
the process is both accessible and understandable to these persons. A 
Judge should take extra care to ensure that unrepresented vulnerable 
persons can participate as meaningfully as is possible in their own 
hearings. 

 
51. It is recommended the Judge should remind parties of their duty to justice 

and the court, to ensure they also observe that the claimant is 
unrepresented. 

                                                 
1 i.e. has the competency legally to present the child’s case. A “qualified” lawyer where available or a 
specially trained person where not. 
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Expert and Professional Evidence  
 

52. A medical, psychiatric, psychological, welfare or other expert or 
professional report regarding the vulnerable person is relevant and 
significant evidence that must be considered. Expert evidence can be of 
great assistance and reference to the IARLJ’s expert evidence guidelines 
should be made.  

 
53. As well as being of corroborative value, expert evidence can be of 

assistance in applying these Guidelines, to address the person’s particular 
difficulties and needs which arise as a result of their vulnerability, and the 
implementation of procedural accommodations to facilitate a person’s 
ability to give coherent testimony. 

 
54. All parties should have the opportunity to address evidence presented to 

identify a claimant as vulnerable, when the evidence is relevant to the 
merits of the claim. 

 
Lay Evidence  

 
55. There will be other persons, neither expert nor professional, who may have 

relevant evidence concerning the vulnerability of the person, for example a 
care giver, and who may be called as witnesses. 

 
Scheduling & Listing  
 

56. A Judge has a duty to determine all proceedings as quickly as the 
circumstances and the considerations of fairness and natural justice 
permit. Moreover, the uncertainty and anxiety caused by delay can be 
particularly detrimental to vulnerable persons. As a general rule, 
proceedings involving vulnerable persons should be given scheduling 
priority.  However, such cases may be reasonably delayed if doing so 
facilitates meeting the objectives of these Guidelines, including the 
provision of short breaks during the hearing day or more substantive 
adjournments. 

 
Questioning the Vulnerable Person  
 

57. A Judge should ensure that all those who appear at hearings are 
questioned with sensitivity and respect, to reduce the risk of unnecessary 
distress. This obligation is all the more important in the case of vulnerable 
persons. In probing the information provided by the person, Judges should 
limit the exposure of a vulnerable person to further traumatisation 
throughout the hearing, including by appropriate control of the questioning 
of the vulnerable person. 
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58. The oral examination of a vulnerable person should be relevant to disputed 

issues in the matter and be no longer than necessary. The parties should 
be asked to agree, and the Judge ensure adherence to, the parameters of 
questioning necessary taking into account the needs of the vulnerable 
person and the fair determination of the hearing to all parties. 

 
Decisions and Reasons  
 

59. The uncertainty and anxiety generated by waiting for a decision may be 
particularly stressful for vulnerable persons. Generally decisions and 
reasons for decisions involving vulnerable persons should be delivered as 
soon as possible, taking into account considerations of fairness and 
natural justice. In individual cases Judges may determine that reasons 
delivered in writing are preferable and at other times it may be expedient to 
deliver the decision orally. Judges will decide the medium in which the 
decision is communicated, taking into account the particular vulnerability 
and cost e.g. braille.  It is important that vulnerable persons receive all 
decisions in their cases, whether oral or written, in terms that are clear and 
which ensure that the claimant and other relevant persons are enabled to 
understand the decision and the reasons for it.  

 
60. In regard to the sensitivity of the vulnerability consider whether publication 

of a decision, or details of a decision, should be disclosed or the identity of 
the vulnerable person be anonymised. 

 
61. Detailed written notes of any proceedings involving a vulnerable persons 

should be kept throughout the proceedings.  This should include the 
Judge’s finding on the specific vulnerability manifest by the 
claimant/witness, or the reason why they were not found to manifest a 
vulnerability; details of evidence given in regard to the vulnerability; the 
procedural accommodations implemented; and at what stage of the 
proceedings this issue was addressed. 

 
Non-Discrimination 
 

62. The Judge should ensure the hearing considers the appropriateness of the 
procedural accommodations and that it is non-discriminatory on grounds of 
gender, race, colour, language, religion, cultural or political or other 
opinion, ethnic origin, national or social origin, association with a national 
minority, property, birth, age, sexual orientation, creed, disability, age, 
marital or parental status or other status. 
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Mapping Documents 
 

63. Please see ‘Mapping Documents’ in Appendix A. 
 
Contacts  
 

64. Please see ‘Contacts’ in Appendix B.  
 

▄ 
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