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International Association of Refugee Law Judges 

Working Party on Country of Origin Information and Country 

Guidance (COI-CG) 

RECENT DEVELOPMENTS 

(paper prepared by Bostjan Zalar1 and Hugo Storey2 for the IARLJ 

Conferencegress in Cape Town, January 2009) 

 

Since its inception the COI-CG Working Party has had two key questions at the heart of its 

remit: 

 

1) What criteria should refugee law judges use for evaluating COI? 

and 

2) Should national courts and tribunals be adopting a system of country guidance, so as to 

achieve great consistency and better quality of decision-making? 

 

For the previous IARLJ World Conference in Mexico in 2006 the Working Party, as part of its 

First Phase of work, produced papers dealing with both these questions. As regards 1), it 

produced a document entitled, “Judicial Criteria for Assessing Country of Origin Information 

(COI): A Checklist”3. On 2), it prepared a paper examining several national models of country 

guidance4. Our Working Party intends, after the Cape Town Conference, to move straight on 

to a Second Phase of its work, which will be to examine procedural issues affecting the ability 

of courts and tribunals to ensure they have before them full COI.  However, for Cape Town we 

                                                 
1 Prof Dr Bostjan Zalar, Associate Rapporteur of the Country of Origin Information and Country Guidance 

Working Party of the IARLJ; he is a High Court Judge at the Administrative Court of the Republic of Slovenia, 
Senior Research Fellow at the Institute of Social Sciences, Faculty of Social Sciences, University of Ljubljana, 
and co-chair of the Asylum and Immigration Working Party within the Association of European 
Administrative Judges. 

2 Rapporteur, Country of Origin and Country Guidance Working Party, Senior Immigration Judge, UK Asylum 
and Immigration Tribunal, member of IARLJ Council. 

3 See Forced Migration and the Advancement of International Protection: International Association of Refugee 
Law Judges, 7th World Conference, Nov 6-9 2006, IARLJ publication (available via  iarlj website), pp.193-213. 

4 See “Results of a Survey of Country Guidance Models” in Forced Migration and the Advancement of 
International Protection (ibid) pp.214-224.  
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thought it important to mention three particular developments that have taken place since 

Mexico, so as to update5 our First Phase work (and to encourage IARLJ members to join us6): 

 

A. Development of COI guidelines; 

B. The European Court of Human Rights observations in NA v UK; and 

C. Academic commentary of the UK country guidance system. 

 

A: DEVELOPMENT OF COI GUIDELINES 

 

In mid-2007 an EU-sponsored report was published entitled “Country Information in Asylum 

Procedures – Quality as a Legal Requirement in the EU”, by Gabor Gyulai, of the Hungarian 

Helsinki Committee. In analysing existing COI quality standards this extremely thorough 

report noted that the IARLJ publication, “Judicial Criteria for Assessing Country of Origin 

Information (COI): A Checklist” was “proof of an increasing interest among refugee law 

judges towards COI and highly reflects the standards already defined in the UNHCR Position 

Paper [Country of Origin Information: Towards Enhanced International Cooperation”, 

February 2004] and the ACCORD Manual [Researching Country of Origin Information”, 

2004]”. The report thereby confirmed that as a result of the close consultation which has 

taken place over the past few years between the UNHCR, the IARLJ and a number of 

European NGOs, it has proved possible to  broadly agree relevant criteria for evaluating COI. 

 

Gyulai’s report also highlights the way in which within the EU, as a result of EU legislation in 

the area of asylum, there are now a number of legal standards - governing not just substantive 

asylum law but also the use of COI in asylum decision-making – with which Member States of 

the EU (who number 267 currently) must comply.  

 

B. THE EUROPEAN COURT OF HUMAN RIGHTS’ OBSERVATIONS IN N.A. V UK 

 

                                                 
5 By contrast with our work for Mexico, which involved the participation of many judges and members of NGOs 

over a two year period, this paper has had to be prepared in haste, but it was thought important to at least 
update our earlier work.  

6 For inquiries, please e-mail Hannah Lily on following e-mail: hannah.lily@charitycommission.gsi.gov.uk   
7 Denmark has not opted in to the EU asylum legislation. 
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But the most important development has come in the shape of a recent judgment of the 

European Court of Human Rights (hereinafter referred to as the Court). Approach of the 

European Court of Human Rights to Country of Origin Information Assessment 

and Country Guidance Cases: 

 

Example of Assessing the Risk of Tamils Returning to Colombo (Sri Lanka)    

 

 

1. ESTABLISHMENT OF COUNTRY GUIDANCE CASE BY THE COURT  

 

In the case of N.A. v. the United Kingdom (judgment of 24 June 2008) the Court the 

European Court of Human Rights (hereinafter referred to as the Court)made a number of 

extremely important observations about the use and role of COI in decisions on asylum-

related cases and also about the validity of courts and tribunals identifying certain lead cases 

as country guidance cases. The Court’s approach is very much in line with that which our 

IARLJ  based its judgment on several standards that concern subjects of the Working Party on 

Country of Origin Information and Country Guidance has taken, but it is essential to note the 

precise terms of its judgment.  

 

The N.A. v UK case concerned an applicant from Sri Lanka of Tamil ethnicity who had entered 

the UK clandestinely in 1999 and claimed asylum the next day. He feared ill-treatment by the 

Sri Lankan army and the Liberation Tigers of Tamil Eelam (the LTTE). He had been arrested 

and detained by the army on 6 occasions between 1990 and 1997 on suspicion of involvement 

with the LTTE. Following his last detention he had gone into hiding until his family managed 

to fund his journey to the UK. He claimed to be at risk on return both from the army and from 

the LTTE: he feared the latter on account of their adverse interest in his father who had done 

some work for the army. His asylum claim was refused by the UK Home Office and he was 

unsuccessful on appeal before the UK appellate authorities. However, when removal 

directions were eventually issued against him in January 2007, he made a fresh claim. The UK 

Home Office rejected that.  He then sought judicial review but eventually, on legal advice that 

he would not succeed, withdrew. He then applied to the Court in Strasbourg. The Court 
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decided to issue a Rule 39 indication ordering the UK Government not to remove him pending 

proceedings in Strasbourg. The applicant relied in particular on recent COI from various 

sources, including UNHCR, indicating that the situation in Sri Lanka had worsened and that 

the peace process had irretrievably broken down. The UK Government relied on lead UK 

cases, in particular several recent “Country Guidance” cases. In particular, LP (LTTE area-

Tamils-Colombo-risk?) Sri Lanka CG [2007] UKAIT 00076, decided by the Asylum and 

Immigration Tribunal (AIT), which had held that although the situation in Sri Lanka had 

worsened it had not deteriorated so much that Tamils generally would be at risk; and that 

whether or not a person of Tamil ethnicity could show real risk of persecution or serious harm 

on return would depend on an examination of his or her case by reference to a number of “risk 

factors”.  

 

The Court did not consider it necessary to examine the risk of Tamils in LTTE controlled areas 

or any other part of the country outside Colombo (ibid. para. 123). 

 

The Court first accepted, based on the material placed before it, that there had been a 

deterioration in the security situation in Sri Lanka, particularly since the formal end of the 

ceasefire in January 2008 (ibid. para. 124), However, it noted that the domestic authorities of 

the Respondent State (the U.K.) did not conclude that this created a general risk to all Tamils 

returning to Sri Lanka, nor had the applicant in the present case sought to challenge that 

conclusion (ibid. para. 125). The Court acknowledged that U.K. authorities, including the AIT 

and the courts gave “serious and anxious“ consideration to the risk to Tamils returning to Sri 

Lanka, and that they considered relevant objective evidence, and just as importantly, 

considered the appropriate weight to be given to it (ibid. para. 126). The application of the 

above-mentioned criteria for the assessment of COI resulted in a finding that the Court: 

 

 “shares the view of the Asylum and Immigration Tribunal in LP that substantive 

weight should be accorded to the UNHCR's Position Paper [but it also accepts the 

domestic authorities' view that the UNHCR Position Paper, by its nature, speaks in 

necessarily broad terms. It is a general survey of varying risks to each of Sri Lanka's 

different ethnic groups. As such the views expressed in that paper could not themselves 
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be decisive in the assessment of the risk to Tamils returning to Sri Lanka” (ibid. para. 

127). 

 

The applicant’s particular circumstances: 

Since the adjudicator's decision of 27 July 2003 was the last full factual assessment by the 

domestic authorities of the applicant's case, the Court realised that it was called upon to assess 

the risk to the applicant without the benefit of a recent and full factual assessment by the 

domestic authorities in his case (ibid. para. 140). 

 

1. CRITERIA FOR ASSESSMENT OF COI  

 

One of the key issues which arose in the case was what weight should be given to the UNHCR 

Position Paper and its assessment of the general situation in Sri Lanka. Since there was a 

dispute between the parties about this, the Court decided to draw together and develop what it 

had said in its previous case law regarding the proper approach to assessment of COI, before 

considering what conclusions might be drawn from it (para. 118). 
 

The IARLJ Working Party Checklist 

Before turning to what the Court said about this it is pertinent to refer to our IARLJ Working 

Party’s work on this issue. As already noted, at Mexico our Working Party unveiled the results 

of its drafting and discussions over the preceding period of two years, results which were 

summarised in a 9-point “Judicial Checklist. This stated that when assessing Country of 

Origin Information (COI) in the context of deciding asylum or asylum-related cases judges 

might find the following 9 questions, under four main sub-heads)  useful: 

 

“ Relevance and adequacy of the Information 

 i) How relevant is the COI to the case in hand? ; ii) Does the COI source 

adequately cover the relevant issue(s)? ; iii) How current or temporally 

relevant is the COI?  

 

Source of the Information 
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iv) Is the COI material satisfactorily sourced? ; v) Is the COI based on 

publicly available and accessible sources? ; vi) Has the COI been prepared 

on an empirical basis using sound methodology?  

 

Nature / Type of the Information 

vii) Does the COI exhibit impartiality and independence? ; viii) Is the COI 

balanced and not overly selective?  

 

Prior Judicial Scrutiny 

 ix)   Has there been judicial scrutiny by other national courts of the COI in 

question? “ 

 

It can be seen that the Court identified very similar criteria.  

 

The first criterion for the assessment of COI, mentioned by the Court in the case of N.A. v U.K. 

was accuracy of the COI. In addition the Court based its assessment on independence, 

reliability, objectivity and reputation of sources of COI and methodology by which they were 

compiled, and by the level of consistency of their conclusions and eventual corroboration8 

between information in various sources.9 

 

The above meant that the Court: 

 

“ must be satisfied that the assessment made by the authorities of the Contracting State 

is adequate and sufficiently supported by domestic materials as well as by materials 

originating from other reliable and objective sources, such as, for instance, other 

Contracting or non-Contracting States, agencies of the United Nations and reputable 

non-governmental organisations” (Salah Sheekh, v.  Netherlands, para. 136; Garabayev 

v. Russia, June 2007, para. 74). 

 

                                                 
8 See NAa. v. the U.K. (paras. 132 and 135) and Saadi v. Italy (para. 143). 
9 The same criteria for the assessment of COI wascriteria for the assessment of COI were used also in the case 

of Saadi v. Italy (para. 143). 
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 In respect of reports, the authority and reputation of the author, the seriousness of the 

investigations by means of which they were compiled, the consistency of their conclusions and 

their corroboration by other sources are all relevant considerations (Saadi v. Italy, para. 143). 

Consideration had to be given to the presence and reporting capacities of the author of the 

material in the country in question (N.A. v. U.K., paras. 119-121). 

 

Range of COI sources 

First, the Court took into consideration (see paragraphs: 53-56) the general country of origin 

information, comprised of information on the history of independence, internal conflicts, 

peace agreements, demography, anti-terrorist legislation. The sources for these were: U.K. 

Border and Immigration Agency Country of Origin Information Report on Sri Lanka (3 March 

2008), BBC News Website story of 6 December 2006, the 2006 United States of America 

Department of State Country Report on Human rights Practices).  

 

Then, the Court quite extensively used the specific country of origin information (paragraphs 

from 57 to 85). The sources for COI were the following: 

 

− United Kingdom Government Reports: Operations Guidance Note; letters from the British 

Commission in Colombo. 

− United Nations Reports: UNHCR Position on the International Protection Needs of 

Asylum seekers from Sri Lanka; the United Nations High Commissioner for Human Rights; 

the United Nations Special Rapporteur on Torture. 

− United States of America Department of State Report: 2007 State Department Country 

Report on Human Rights Practices – Sri Lanka. 

− The Immigration and Refugee Board of Canada: Response of the Immigration and Refugee 

Board of Canada to Information Request (22 December 2006). 

− Non-Governmental Organisation's Reports: The Independent International Group of 

Eminent Persons; reports of the Amnesty International; reports of Human Rights Watch; a 

report of the International Crisis Group; Medical Foundation for the Care of Victims of 

Torture. 
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− Other relevant sources: The British Broadcasting Corporation's Sinhala website; Press 

Release of the Sri Lankan Government;    

 

1.1. General Position of the Court Towards Particular Sources of COI and 

Types (Subject Matter) of COI 

 

Sources 

In general terms three sorts of sources were seen by the Court as being the most important 

and one type COI was accepted as having greater importance than others. 

 

The Court stated that it often “attached importance” to the information contained in recent 

reports from independent international human-rights-protection organisations such as 

Amnesty International or governmental sources, including the US State Department.  

 

Secondly, governmental sources were “highly relevant” for the Court, because the Court 

notes that “States (whether the respondent State in a particular case or any other Contracting 

or Non-Contracting State), through their diplomatic missions and their ability to gather 

information, will often be able to provide material which may be highly relevant to the Court’s 

assessment of the case before it”. However, the Court clearly disapproved of Contracting 

States seeking to base their asylum decisions on governmental sources alone. In Salah Skeekh 

it stated that: 

 

“…it would too narrow an approach under Article 3 in cases concerning aliens facing 

expulsion or extradition if the Court, as an international human rights court, were only 

to take into account materials made available by the domestic authorities of the 

Contracting State concerned without comparing these with materials from other, 

reliable and objective sources…” (para.136) 

 

Thirdly, the same consideration as to the governmental sources the Court “must apply, a 

fortiori, in respect of agencies of the United Nations, particularly given their direct access to 

the authorities of the country of destination as well as their ability to carry out on-site 
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inspections and assessment in manner which States and non-governmental organizations may 

not be able to do” (N.A. v.  U.K., para. 121). 

 

Types of COI: the human rights orientation 

Among the various types of COI the Court said that it would give “greater importance” to the 

reports which consider human rights situation in a country of destination. In this respect the 

Court noted that while it: 

 

 “… accepts that many reports are, by their very nature, general assessments, greater 

importance must necessarily be attached to reports which consider the human rights 

situation in the country of destination and directly address the grounds for the alleged 

real risk of ill-treatment. The weight to be attached to independent assessment must 

inevitably depend on the extent to which those assessments are couched in terms 

similar to Article 3”.  

 

What did this mean for the key issue of what weight was to be given to the UNHCR report on 

Sri Lanka?  It meant for the Court that: 

 

 “where the UNHCR′s concerns are focused on general socio-economic and 

humanitarian considerations, the Court has been inclined to accord less weight to 

them, since such consideration do not necessarily have a bearing on the question of a 

real risk to an individual applicant of ill-treatment within the meaning of Article 3 

(Salah Sheekh, para. 141)”  (N.A. v. U.K., para. 122). 

 

Furthermore, from the judgment in the case of NA. v. U.K. it is clear that the Court attaches 

special importance to the need for information on systematic torture and ill-treatment (ibid. 

para. 131) and to the information of culture of impunity (ibid. para. 132). 

 

To some extent the approach of the Court could be said to reflect its own specific jurisdictional 

needs: to ensure the prohibition of torture and inhuman and degrading treatment or 

punishment in particular. But in the wider context its approach closely mirrors that which the 
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IARLJ COI-CG Working Party has taken. For example in its Explanatory Memorandum, in the 

course of discussing the extent to which US State Department reports could be considered 

independent, the Working Party wrote that notwithstanding the need to be vigilant about the 

value judgements lying behind such reports: 

 
“…the clear primacy US State Department reports  place on the monitoring and gauging of 

the human rights performance of particular countries (by reference to international 

human rights norms) may be thought to render such reports of particular assistance to  

judges. That is because by and large judges, when determining whether a state of affairs is 

persecutory under the Refugee Convention or contrary to international human rights 

guarantees, likewise seek to base their decisions on internationally accepted standards as 

enshrined in public international law.  Much the same can be said of reports by 

international NGOs such as Amnesty International which clearly pursue a number of 

political goals (e.g. trying to shift world opinion against capital punishment) but try as far 

as possible to assess country conditions by reference to methods of analysis10 and 

evaluations based on international human rights norms.11” 

 

1.2. Impact of Community Law on Case Law of the Court and Vice-Versa in 

respect of Standards for assessing and using COI  

 

As a result of the applicant submitting that the Court should apply to his benefit certain 

provisions of the EU Refugee Qualification Directive, the Court felt it necessary to reiterate its 

general position on the interrelationship of its own jurisprudence with Community law. So   

 

                                                 
10 Alice Edwards in her paper to the November 2005 IARLJ Budapest Conference paper giving Amnesty 

International’s views stated that: “AI carries out on-site or field missions to many parts of the world, so the 
majority of the reports include first-hand knowledge and experience. AI spends considerable efforts in 
building networks with regional, national, local and community organisations, professional bodies, 
associations such as trade unions, academics, and individuals. Prime responsibility for global monitoring of 
the human rights situation rests with the International Secretariat with offices in 10 countries (London, New 
York, Geneva, Hong Kong, Kampala, Senegal, Moscow, Costa Rica, Beirut and Paris). AI also has national 
representation through Amnesty International Sections/.structures in 75 countries. ..research reports are 
prepared according to internal research policy that endorses four main principles, namely: accuracy, 
impartiality, respect for confidentiality and collaborative approaches.” Her report highlights, however, that in 
certain instances the methodology used varies with the type of report and so the reader must check what is 
said about methodology in the report in question: see her p.7.      

11 IARLJ Working Party Explanatory Memorandum, pp.14-15. 
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From the point of view of Community law, of course, the European Convention on Human 

Rights and the case law of the Court is a fundamental source of its law. It has been described 

in one leading textbook as follows: 

 

“While the Convention is not a formal part of Community law, it is the most common 

source of reference for fundamental EU rights. The Court of First Instance and the 

European Court of Justice (hereinafter referred to as the ECJ) regularly draw on the 

provisions of the Convention, and in recent years have made extensive reference to the 

case law of the Court. The relationship between the two systems, which would have 

been clarified by the EU Charter of Fundamental Rights and the Treaty establishing a 

Constitution for Europe, remains legally ambiguous.”12  

 

In other words, despite the first part of Article 6(2) of the Treaty of Amsterdam13 and the 

opinion of the ECJ that the Convention provides a guideline which has "special significance"14, 

the ECJ is not bound to the same human rights standards even in relation to standards of fair 

trial as these standards are protected under the Convention.15  

 

Advocate General Poiares Maduro in a recent case which deals with the interpretation of 

Article 15.c of the Qualification Directive, Elgafaji, stated that: 

 

 “Community provisions, irrespective of which provisions are concerned, are given an 

independent interpretation which cannot therefore vary according to and/or be 

dependent on developments in the case-law of the Court.  None the less, the 

importance that the Convention may assume in the interpretation of the Community 

provisions which concern us cannot be overlooked. Each of those protection 
                                                 
12 Craig, Paul, De Búrca Gráinne, 2008, EU Law. Text, Cases, and Materials, Fourth Edition, Oxford University 

Press, p. 394. 
13  This article says that the Union shall respect fundamental rights, as guaranteed by the Convention and as 

they result from the constitutional traditions common to the Member States, as  generalas general principles 
of Community law. 

14  Opinion 2/94 European Convention on Human Rights [1996] ECR ECR I-1759, para. 33. 
15 See, for example, the position of the ECJ in case C-17/98 Emesa Sugar (Free zone) NV v. Aruba on the role of 

the Advocate General in comparison to the position of the European Court of Human Rights on standards of 
adversarial procedure in case F. R. v. Switzerland (judgment of 28 June 2001) and differences between 
aforementioned courts in relation to privilege against self-incrimination (Case 374/87 Orkem v. Commission 
[1989] and John Murray v. United Kingdom, A/593 (1996).  
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mechanisms certainly pursues objectives which are specific to it and the mechanisms 

are certainly constructed from legal instruments particular to them, but sometimes 

they apply none the less to the same facts. In such a context, it is important, in respect 

of each existing protection system, while maintaining its independence, to seek to 

understand how the other systems interpret and develop those same fundamental 

rights in order not only to minimise the risk of conflicts, but also to begin a process of 

informal construction of a European area of protection of fundamental rights. 

Accordingly, although the case-law of the Strasbourg Court is not a binding source of 

interpretation of Community fundamental rights, it constitutes none the less a starting 

point for determining the content and scope of those rights within the European 

Union.”16 

 

The position of the European Court of Human Rights towards the impact of Community law 

on the interpretation of the Convention may be considered as very comparable. 

 

In N.A. v. U.K. the applicant before the Court relied, inter alia, on the Qualification Directive 

and submitted that under Article 53 of the Convention the level of protection offered by the 

Convention had to be equal or higher to that in the Qualification Directive (ibid. para. 100). 

The Court rejected that argument by stating that: 

 

 “its sole task under Article 19 of the Convention is to ensure the observance of the 

engagements undertaken by the High Contracting parties in the Convention and the 

Protocols thereto. It is not the Court’s task to apply directly the level of protection 

offered in other international instruments and therefore considers that the applicant’s 

submissions on the basis of the Qualification Directive are outside the scope of its 

examination of the present application” (ibid. para. 107).  

 

However, the Court did not mean by the above to suggest that Community law and the case 

law of the ECJ could have no impact whatsoever on the jurisprudence of the Court. It only 

                                                 
16 For more on this, see opinion of the AG Poiares Maduro in case C-465/07 delivered on 9 September 2008, 

paras. 18-24. 
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meant to clarify that although Community law cannot be “directly” applied in the procedures 

before the Court, it may have in some cases a relevant or even a significant impact.17 

 

Moreover, it needs to be pointed out that here while both systems of human rights protection 

under the Convention and Community law are more or less independent from each other, 

Member States of the European Union have an obligation to apply EU or Community law 

provisions on COI.  

 

The criteria for the assessment of COI are (in)directly regulated in the Council Directive 

2005/85/EC of 1 December 2005 on minimum standards on procedures in member States for 

Granting and withdrawing refugee status (hereinafter referred to as “the Procedures 

Directive”)18 and in the Qualification Directives as well. Article 8(2) (b) of the Procedures 

Directive regulates “requirements for the examination of application” in the following way:  

 

“Member States shall ensure that decisions by the determining authority on 

applications for asylum are taken after an appropriate examination. To that end 

Member States shall ensure that precise and up-to date information is obtained from 

various sources, such as the UNHCR, as to the general situation prevailing in the 

countries of origin of applicants for asylum and, where necessary, in countries through 

which they have transited, and that such information is made available to the 

personnel responsible for examining applications and taking decisions.”  

 

This provision, therefore, sets three criteria for assessment of COI that Member States are 

obliged to apply: precision; temporal relevance; variety of sources. Article 8(2)(a) of the 

Procedures Directive sets two additional criteria: objectivity and impartiality.19 Regarding 

the nature and the source of information the Procedures Directive gives special importance to 

reports of the UNHCR and reports on the general situation prevailing in the country of origin 

                                                 
17 In the case of Pellegrin v. France (17 November 1999) the Court used as a guidance for the interpretation of 

the term “public servant” in relation to Article 6 of the Convention the categories and posts listed by 
European Commission in its communication of 18 march 1988 and by the ECJ  (ibid. para. 66). 

18 O J L 326/13, 13. 12. 2005. 
19 This provision says that Member States shall ensure that applications are examined and decisions are taken 

individually, objectivellyobjectively and impartially. 
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and, where necessary, in countries through which an applicant has transited. In the 

Qualification Directive criteria of “temporal relevance” and “comprehensiveness” can be 

found (Art. 3(a));20 regarding the nature (subject-matter) and the types of COI the 

Qualification Directive gives importance to information on “laws and regulations of the 

country of origin” and on “manner in which they are applied;”21 it distinguishes between 

“specific” and “general” COI22  and states that in any case the use of COI must reflect an 

individualised processing of refugee claim.23 

 

Although the Procedures Directive aims to regulate basic procedural principles and 

guarantees in order to build (first) “common standards for fair and efficient asylum 

procedure” and in the longer turn a Common European Asylum System,24 it does not have a 

provision that would impose an obligation on the determining authority to inform an 

applicant about the important or even a decisive fact from the particular COI against his/her 

application before the determining authority issues a decision.25 Such a procedural 

requirement can hardly be derived from the methods of interpretation of the Procedures 

Directive itself.26 While recital 26 of the Procedures Directive establishes that "Member States 

must ensure that persons benefiting from refugee status are duly informed of possible 

                                                 
20  Article 3(a) says that the assessment of an application for international protection is to be carried out on 
an individual basis and includes taking into account all relevant facts as they relate to the country of origin at the 
time of taking a decision on the application. 
 
21  Article 4(3)(a) of the Qualification Directive. 
22  Article 4(5)(c) of the Qualification Directive.  
23 Article 4(3)(c) of the Qualification Directive and 8(2)(a) of the Procedures Directive. 
24  Recitals 1., 2. and 3 of the Procedures Directive. 
25 See: Recital 13 of the Preamble, Article 8(2)(b), (3), (4), Article 9 (1) (2), Article 10(1)(d)(e), Article 13(3), 

Article 14 (2), Article 16(1), Article 21(1)(b), Article 34(3(a), Article 35(3), Article 38(1)(a), (b) and (c), Article 
38(2) of the Procedures Directive (Zalar, Boštjan, 2008, Constitutionalisation of the Implementing Act of the 
Procedures Directive: The Slovenian Perspective, European Journal of Migration and Law, 10, 2, 188-217. 

26  Under the common law tradition such procedural standard would be part of the so called natural justice 
principle. For example, the High Court of Australia in Muin and Lie v. Refugee Review Tribunal stated that 
"natural justice requires that a person whose interests are likely to be affected by an exercise of power be given 
an opportunity to deal with matters adverse to his/her interests that the repository of the power proposes to take 
into account in exercising the power. This does not mean that the source and nature of all material that comes 
before the decision maker must be disclosed. But in the ordinary case an opportunity should be given to deal 
with adverse information that is credible, relevant and significant to the decision to be made. What is required to 
discharge this duty depends on the circumstances of the particular case” (Muin v. Refugee Tribunal; Lie v. 
Refugee Tribunal [2002] HCA 30, 8 August 2002). Thus, according to  S. Norman,  “where documentary 
evidence is considered material (and adverse) to a refugee applicant's case, it is appropriate to provide that 
applicant with a real opportunity to comment on that information prior to making a decision” (Steve Norman, 
Steve, 2007, “Assessing the Credibility of Refugee Applicants: A Judicial Perspective”, International journal of 
Refugee Law, 19, 2, p. 278). 
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reconsideration of their status and have the opportunity to submit their point of view before 

the authorities can take a motivated decision to withdraw their status," the next sentence in 

this provision already sets an exception to this rule, which support the afore-mentioned 

conclusion on potential deficiency of the Procedures Directive: the next sentence in recital 26 

states that “dispensing with these guarantees should be allowed where the reasons for the 

cessation of the refugee status is not related to a change of the conditions on which the 

recognition was based.” This could lead to the conclusion that the Procedures Directive allows  

a determining authority to decide a case by using a particular COI without first informing the 

applicant about it – even in case where such COI contradicts the applicant’s submission of 

elements for substantiation of his/her application. However, recital 26 needs to be read in the 

light of (the last part of) recital 13, which states that “the procedure in which the application 

for asylum is examined should normally provide an applicant at least with /.../ the right to be 

informed of his/her legal position at the decisive moments in the course of the procedure 

/.../”.  

 

Two additional legal arguments need to be taken into account in order to find a rightful 

interpretation of this important procedural aspect for using COI. 

 

The first is that the effect of recital 23 of the Procedures Directive taken in conjunction with 

Article 4(1) of the Qualification Directive leads more firmly to the interpretation that the 

determining authority has an obligation to confront the applicant with a decisive or relevant 

COI before taking a decision. Article 4(1) of the Qualification Directive which regulates 

“assessment of facts and circumstances” says “in cooperation with the applicant it is the duty 

of the Member State to assess the relevant elements of the application.” In this context the 

term “in cooperation with the applicant” is the crucial one, because it may mean that the 

result of assessment of certain important facts from the COI must be communicated to the 

applicant so that he/she can fulfil the burden of assertion through additions and 

clarifications.27 

 

                                                 
27 For a detailed analysies of evidentiary issues from Article 4 of the Qualification Directive, see: Noll, Gregor, 

2006, Evidentiary Assessment in Refugee Status Determination and the EU Qualification Directive, European 
Public Law, 12, 2, 295-317. 
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The second legal argument is that, in seeking to divine the proper interpretation of the 

Procedures Directive in respect of procedural standards for using COI, two general procedural 

principles of Community law need to be taken into account, as well. These are effectiveness 

and equivalence. The principle of equivalence means that national procedural rules, which 

function in the protection of rights conferred by Community law, must not be less favourable 

than those governing similar domestic actions. The principle of effectiveness means that 

national procedural rules must not render impossible in practice or excessively difficult the 

exercise of rights conferred by Community law.28 Within the principle of effectiveness, 

adversarial procedural requirements are not violated if a party under the given circumstances 

could not improve his/her position or affect the final decision by taking a procedural action 

that he/she was deprived of.29  

 

Both general principles are relevant in this discussion since under continental legal traditions 

the afore-mentioned standards correspond to the right to equal protection under the law, 

which is usually a constitutional procedural right incorporated in Constitutions of the 

Member States of the European Union. 

 

Therefore, from the standpoint of Community law standards, it cannot be established that the 

Procedures Directive, in the respect of the procedural standard for using COI which it 

embodies, is in contradiction with the right to effective judicial protection under Article 13 of 

the Convention, because under the latter standard, as clarified by the ECJ judgment in the 

case of C-540/03 (European Parliament v European Council) ,“a provision of a Community 

act could, in itself, not respect fundamental rights if it required, or expressly or impliedly 

authorised, the Member States to adopt or retain national legislation not respecting those 

rights.” This is not the case with the provisions of the Procedures Directive.  

 

From the standpoint of the ECHR and the standards of the Court the situation is quite similar. 

According to the Court Member States acts and decisions based on Community law that leaves 

                                                 
28  Case C-147/01 Weber's Wine World Handels GmbH and Abgabenberufungskommission Wien (para. 103), 

Case 45/76 Comet BV v Productschap voor Siergewassen, Case 33/76 Rewe v Landwirtschaftskammer für das 
Saarland. 

29   Case C-199/99 Corus UK Ltd v Commission. 
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no discretion are presumed to be in accordance with the Convention, as the Community legal 

order is presumed to offer protection of fundamental rights that is equivalent to protection 

under the Convention. This presumption is open to rebuttal in case of "manifest dysfunction" 

of the Community's fundamental rights protection. In other cases, where the law leaves a 

certain amount of discretion, which is the case with procedural standards for using COI under 

the Procedures Directive, Member States are fully responsible for any implementation or 

application of and thus they are subject to full judicial scrutiny by the Court. 30 

dance of the IARLJ. 

2. VALIDITY OF  COUNTRY GUIDANCE CASES 

  
The European Convention of Human Rights provides for judgments of the European Court of 

Human Rights to be given effect by Contracting States but it does not establish a system of 

binding precedent. Nevertheless, as a former President of the Court, Luzius Wildhaber  has 

put it: 

 

“the judgement of the Strasbourg Court is considered to have not just a ‘deciding 

authority’ in the cases adjudicated, but also a kind of value of precedent or ‘interpretive’ 

or ‘guiding authority’ in similar cases.31”.  

 

And in asylum-related cases, the Court has sometimes given as part of its reasoning for taking 

a particular view about an application the fact that it has previously expressed a view about 

general risk categories in relation to a particular country and then gone on to say whether 

changing conditions call for a different view to be taken. The Court’s case law on Sri Lanka 

cases affords a leading illustration: see e.g. Vilvirajah v U.K. (1991), Vendanadajalasarma v 

Netherlands and Thampillai v Netherlands (both 2004). 

 

What gave added point to matters in N.A v UK was that in the submissions  the UK 

Government sought to place considerable reliance on its own national case law on Sri Lanka, 

that of LP in particular. In the UK courts and tribunal have been applying a formal system of 

                                                 
30 See Bosphorus v Ireland, paras. 153, 155-157 and 165-166 and also: Battjes, Hemme, 2006, European Asylum 

Law and International Law, Leiden/Boston: Martinuss Nijhoff Publishers, p. 594. 
31  In his Foreword to Jan Sikuta and E Hubalkova, European Court of Human Rights: Case Law of the Grand 

Chamber 1998-2006 CUP, 2007. 
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“country guidance” since 2004. Encouraged by the UK Court of Appeal the Asylum and 

Immigration Tribunal (like its predecessor the IAT) began in 2004 to identify certain of its 

reported cases as “CG” (= “Country Guidance”) in the strong expectation that all decision-

makers, judicial and executive, would then follow that guidance unless there were significant 

changes in country conditions. Under powers given by statute to the President of the Tribunal 

to designate certain cases as “authoritative” the Tribunal issued Practice Directions in April 

2005 making clear that in the absence of significant fresh evidence it would be an error of law 

for an immigration judge not to follow applicable country guidance32.   

 

In the case of N.A. v. the United Kingdom the Court cited paragraph 18. of the Practice 

Directions governing the operation of the Asylum and Immigration Tribunal (AIT) which 

define country guidance determination of the AIT as follows: 

 

“18.2 A reported determination of the AIT bearing the letters CG shall be treated as an 

authoritative finding on the country guidance issue identified in the determination, 

based upon the evidence before the members of the AIT that determined the appeal. As 

a result, unless it has been expressly superseded or replaced by any later CG 

determination, or is inconsistent with their authority that is binding on the AIT, such a 

country guidance case is authoritative in any subsequent appeal, so far as that appeal. 

a.) relates to the country guidance issue in question; and 

b.) depends upon the same or similar evidence. 

… 

18. 4. Because of the principle that like cases should be treated like manner, any failure 

to follow a clear, apparently applicable country guidance case or to show why it does 

not apply to the case in question is likely to be regarded as grounds for review or 

appal on a point of law”  NA. v. U.K., para. 29). 

 

 

                                                 
32 See  R Thomas, “Consistency in Asylum Adjudication: Country Guidance and the Asylum Process in the United 

Kingdom”, International Journal for Refugee Law Vol 20 Number 4 December 2008, pp.489-532. 
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In its judgement in N.A v U.K. tThe Court first noteds that it had received an increasing 

number of requests for interim measures from Tamils, who were being returned to Sri Lanka 

from the United Kingdom and other Contracting States. By October 2007, President of the 

Chamber had applied Rule 39 in 22 cases where Tamils sought to prevent their removal to Sri 

Lanka from the U.K. In athe letter to the UK Government the Section Registrar wroterites that 

the Court had concluded, pending adoption of a lead judgment in one or more of the 

applicationsnts already communicated, that Rule 39 should continue to be applied in any case 

brought by a Tamil seeking to prevent his removal. The Government responded that the 

difficulties posed by the increasing numbers of Rule 39 requests by Tamils could best be 

addressed through adoption of a lead judgment by the Court. The Government stood ready to 

co-operate with the Court to bring such case to an early conclusion (N.Aa. v. the U.K, para. 

21). 

 

In the proceedings before the Court the applicant contended demonstrated that to deal 

properly with his in the given c case the Court would need to reassess its findings in 

Venkanadajalasarma v. the Netherlands and Thampibillai v. the Netherlands (judgments of 17 

February 2004) where it had found that, at the time, the considerable improvement in the 

security situation in Sri Lanka meant that the return of two Tamils who had provided low-

level support to the LTTE would not give rise to a violation of Article 3. In the case of Na. v the 

U.K. . Tthe applicant claimed that in particular that, the UNHCR Position paper, in contrast to 

the Home Office Operational Guidance Note of 9 March 2007, suggested a much broader risk 

to Tamils than simply a risk to high profile Tamils. According to the applicant it was no longer 

It was also not possible for the Government to rely on the previous AIT's determination in the 

case of PS on the sufficiency of protection from the LTTE in Colombo, since the risk to the 

applicant in the case of N.Aa. v. the U.K. came not only from the LTTE but also from the Sri 

Lankan authority (N.Aa. v. the U.K., para. 96). 

 

From this,  we glean that, in cases where judges are having to deal with a significant number 

of asylum it may be concluded that in case of increasing number of asylum claims the Court 

considers it is entirely appropriate to set up one or more  lead cases. This is what the Court 

itself did in N.A v UK and it is clear from what it went on to say about the UK system for 
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country guidance cases that it also sees it as valid for like the Court also national courts of 

Contracting Parties may decide to adopt one or more a country guidance cases for a particular 

type of disputes.  

 

However, it can be implied from the Court’s comments on its own procedures in relation to 

Tamil applicants that iIn such cases the Court expect that  both parties should be in time 

informed in advance about the intention of the court or tribunal to establish a country 

guidance case. 

 

 

In the case of Na. v. the United Kingdom the Court cited paragraph 18. of the Practice 

Directions governing the operation of the Asylum and Immigration Tribunal (AIT) which 

define country guidance determination of the AIT as follows: 

„18.2 A reported determination of the AIT bearing the letters CG shall be treated as an 

authoritative finding on the country guidance issue identified in the determination, based 

upon the evidence before the members of the AIT that determined the appeal. As a result, 

unless it has been expressly superseded or replaced by any later CG determination, or is 

inconsistent with their authority that is binding on the AIT, such a country guidance case is 

authoritative in any subsequent appeal, so far as that appeal. 

a.) relates to the country guidance issue in question; and 

b.) depends upon the same or similar evidence. 

18.4. Because of the principle that like cases should be treated like manner, any failure to 

follow a clear, apparently applicable country guidance case or to show why it does not 

apply to the case in question is likely to be regarded as grounds for review or appal on a 

point f law“(Na. v. the U.K., para. 29). 

 

From the Court’s setting out of the U.K. AIT’s Practice Directions dealing with country 

guidance casesthis, it may also be concluded that that it considers regulation of country 

guidance cases as a valid may be a part of a national court or tribunals 's internal (and publicly 

accessible) rules. We know that in the U.K.’s a common law system, their country guidance 

system began through the higher court’s identifying its value. Subsequently, it was given a 
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statutory basis33. For civil law systems, it would be probably be more common that 

development of country guidance case would be regulated from the outset byin a statute 

adopted by the parliament. In any event, Nevertheless, rules or standards for establishing 

country guidance cases may also be driven directly from a country’s  the constitutional 

principle of the equal protection under the law, which is also, within the EU at least,  athe 

general principle of (Community) law. 

 

We also know from what the Court said in 2004 in Vendadajalasarma v Netherlands that it 

does not regard volatility of country conditions as necessarily preventing asylum judges from 

attempting to give country guidance. In this case the Court stated: 

 

“The Court would agree with the applicant that the situation in Sri Lanka is not yet stable, 

as is illustrated by the recent development on the political front (…) Whilst stability and 

certainty are factors to be taken into account in the Court’s assessment of the situation in 

the receiving country, the fact that peace negotiations have not yet been successfully 

concluded does not preclude the Court from examining the individual circumstances of the 

applicant in the light of the current general situation…” (para. 91). 

 

 

 
2.3. MAIN PRINCIPLES FOR ASSESSMENT OF COUNTRY OF ORIGIN 

INFORMATION IN EXPULSION CASES   

 

The Court also identified key principles which it saw as needing to be applied by decision-

makers when evaluating COI in asylum related cases. These can be summarised under the 

following heads. 

 

The assessment test:  

»”The assessment of the existence of a real risk must necessarily be a rigorous one (Chahal v. 

the United Kingdom, para. 96; Saadi v. Italy, para. 128, 28 February 2008)”« (N.Aa. v. the 

U.K., para. 111). 
                                                 
33 Section 107 of the Nationality, Asylum and Immigration Act 2002 as amended. 
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The relevance of country of origin information (COI): 

“ »The assessment whether there are substantial grounds for believing that the applicant 

faces such a real risk inevitably requires that the Court assess the conditions in the receiving 

country against the standards of Article 3 of the Convention (Mamatkulov and Askarov v. 

Turkey, para. 67)”« (N.Aa. v. the U.K., para. 110). 

 

Burden of proof/standard of proof 

: »It is in principle for the applicant to adduce evidence capable of proving that there are 

substantial grounds for believing that, if the measure complained  

of were to be implemented, he would be exposed to a real risk of being subjected to treatment 

contrary to Article 3 (N. v. Finland, para. 167, 26 July 2005). Where such evidence is adduced, 

it is for the Government to dispel any doubts about it« (N.Aa. v. the U.K., para. 111).34 The 

standard of proof therefore requires that the Government must “dispel any doubt«” about real 

risk. However, in the case of Mamatkulov and Askarov v. Turkey (para. 73) and Saadi v. Italy 

(para. 131) the Court introduces a special „”corroboration requirement“ by saying that “„the 

mere possibility of ill-treatment on account of an unsettled situation in the receiving country 

does not itself give rise to a breach of Article 3 and that where the sources available to it 

describe a general situation, an applicant's specific allegations in a particular case require 

corroboration by other evidence.“” 

 

In the light of the judgment of the Court in the case of Saadi v. Italy this standard of proof 

means that an applicant does not need to need not to prove that subjection to ill-treatment is 

“„more likely than not”“ (ibid. para. 140). 

 

Procedural limitations for submission of COI in judicial proceedings 

: Due to a traditional concept of administrative dispute in some Contracting States a system of 

judicial control (review) of legality of administrative decisions prevents parties from 

submittingto submit new facts or evidence before an administrative court, if a party has had 

an opportunity d a possibility to invoke or submit those facts and evidences already before the 

                                                 
34 See also Saadi v. Italy, para. 129. 
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administrative authority.35 It is clearly the Court’s view that wWhen protection of Article 3 of 

the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter 

referred to as the Convention) is at stake such national procedural rules would be in breach 

ofwith the Convention, since, as explained  in the case N.Aa. v. the U.K., the Court stated that 

“„in assessing conditions in the proposed receiving country, the Court will take as its basis all 

the material placed before it or, if necessary material obtained proprio motu”“ (N.ANa. v. the 

U.K., para. 119).  

 

This principle would appear to should hold for national courts and tribunals of Contracting 

States as well, respecting also the absolute character of the Article 3 of the Convention. The 

Court further notes that “„it will do so, particularly when the applicant – or a third party 

within the meaning of Article 36 of the Convention – provides reasoned grounds which cast 

doubt on the accuracy of the information relied on by the respondent Government”“ (ibid. 

para. 119).  

 

Allied to these concerns, is the need to ensure the applicant has had adequate time to 

assemble evidence. In  theIn the case of Bahhaddar v the Netherlands the Court (judgment of 

19 February 1998) the Court stated: 

 

 “even in case of expulsion to a country where there is a alleged risk of ill-treatment 

contrary to Article 3, the formal requirements and time limits laid down in domestic 

law should noramllynormally be complied with, such rules being designed to enable 

the national jurisdictions to discharge their case-load in orderly manner. Whether 

there are special circumstances which absolve an applicant from the obligation to 

comply with such rules will depend on the facts of each case. It should be borne in 

mind in this regard that in applications for recognition of refugee status it may be 

difficult, if not impossible, for the person concerned to supply evidence within a short 

time, especially if – as in the present case – such evidence must be obtained from the 

country which he or she claims to have fled. Accordingly, time-limits should not be so 

short, or applied so inflexibly, as to deny applicant for recognition of refugee status a 

realistic opportunity to prove his or her claim” (ibid. para. 45). 

                                                 
35 For example: Art. 20(3) of the Slovenian Administrative Disputes Act. 
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The principle of ex nunc or current assessment of riskimportance of past, present and future 

conditions: » 

In N.A. the Court reiterated its view that if anIf the applicant has not yet been extradited or 

deported when the Court examines the case, the relevant time will be that of the proceedings 

before the Court (Saadi v. Italy, para. 133). A full and ex nunc assessment is called for as the 

situation in a country of destination may change in the course of time. Even though the 

historical position is of interest in so far as it may shed light on the current situation and its 

likely evolution, it is the present conditions which are decisive and it is therefore necessary to 

take into account information that has come to light after the final decision taken by the 

domestic authorities (Salah, Sheekh v. the Netherlands, para. 136)« (NAa. v. the U.K., para. 

112). The assessment must focus on the foreseeable consequences of the removal of the 

applicant to the country of destination. This in turn must be considered in the light of the 

general situation there as well as the applicant's personal circumstances (Vilvarajah and 

Others v. the United Kingdom, para. 108, 30 October 1991)« (N.Aa. v. The U.K., para. 113).36  

„ “While it is true that historical facts are of interest in so far as they shed light on the current 

situation and the way it is likely to develop, the present circumstances are decisive“ (Saadi v. 

Italy, para. 133). 

 

Significance of a Impact of diplomatic assurance on risk assessment: 

“The existence of domestic laws and accession to international treaties guaranteeing respect 

for fundamental rights in principle are not in themselves sufficient to ensure adequate 

protection against the risk of ill-treatment where reliable sources have reported practices 

resorted to or tolerated by the authority which are manifestly contrary to the principles of the 

Convention. Even if, as they did not do in the present case, the Tunisian authorities had given 

the diplomatic assurance requested by Italy, that would not have absolved the Court from the 

obligation to examine whether such assurances provided, in their practical application, a 

sufficient guarantee that the applicant would be protected against the risk of treatment 

prohibited by the Convention (Chahal v. the United Kingdom, para. 105)” (Saadi v. Italy, 

paras. 54-55).37 

                                                 
36 See also Saadi v. Italy, para. 130. 
37 In its diplomatic assurance (first note) the Tunisian Ministry of Foreign Affairs stated that the Tunisian 

Government confirm that they are prepared to accept the transfer to Tunisia of Tunisians imprisoned abroad 
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Importance of general situation of violence: 

In previous cases the Court has emphasised that a »A general situation of violence will not 

normally in itself entail a violation of Article 3 in the event of expulsion (H.L.R. v. France 

para. 41). Indeed the Court has rarely found a violation of Article 3 on that ground alone« 

(N.Aa. v. the U.K., para. 114).38 However, in NA v UK the Court analysed this matter 

somewhat further, stating thatfurther says that  it: 

 

 “„has never excluded the possibility that a general situation of violence in a country of 

destination will be of a sufficient level of intensity as to entail that any removal to it 

would necessarily breach Article 3 of the Convention. Nevertheless, the Court would 

adopt such an approach only in the most extreme cases of general violence, where there 

was a real risk of ill-treatment simply by virtue of an individual being exposed to such 

violence on return”“ (N.Aa. v. the U.K., para. 115). 

 

 The Court’s is position of the Court may be comparable with that set out in Recital 26 of the 

Refugee Qualifications Directive.39 An example of such extreme case of general violence is 

given by the Court with the reference to the case of Salah Sheekh v. the Netherlands. In this 

context the Court said: 

 

“ys „ …exceptionally, however, in cases where an applicant alleges that he or she is a 

member of a group systematically exposed to a practice of ill-treatment the protection 

of Article 3 enters into play when the applicant establishes that there are serious 

reasons to believe in the existence of the practice in question and his or her 

membership of that group concerned (Saadi v. Italy, para. 132). In those circumstances, 

                                                                                                                                                                        
once their identity has been confirmed, in strict conformity with the national legislation in force and under 
the sole safeguard of the relevant Tunisian statutes. In its second note the Ministry of Foreign Affairs 
confirmed that the Tunisian laws in force guarantee and protect rights of prisoners in Tunisia and secure to 
them the right to a fair trial. The Minister further pointed out that Tunisia has voluntary acceded to the 
relevant international treaties and conventions. 

38  It did not find violation of Art. 3 based on a general situation of violence in the cases of Müslim v. Turkey, 
Sultani v. France,  Thampibillai and Venkadajalasarma v. The Netherlands. However, in case of Vilvarajah 
and others the Court found violation because »special distinguishing features existed in their cases (paras. 
111-112). 

39  Recital 26 of the Qualifications Directive (Council Directive 2004/83/EC of 29 April 2004 on minimum 
standards for the qualification and status of third country nationals and stateless persons as refugees or as 
persons who otherwise need international protection and the content of the protection granted, O J L 304/12, 
30. 9. 2004) says „risks to which a population of a country or a section of the population is generally exposed 
do normally not create in themselves an individual threat which would qualify as serious harm. 
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the Court will not then insist that the applicant show the existence of further special 

distinguishing features if to do so would render illusory the protection offered by 

Article 3”“ (N.Aa. v. the U.K., para. 116). 

 

Risk categories and the need for evidence of a systematic pattern 

NA v UK is also interesting for what it shows about the Court’s approach to what is considered 

necessary by way of evidence if a person seeks to base his or her claim to be at real risk of ill 

treatment on being a member of a group whose members are generally at such risk. In Salah 

Sheekh the Court found that the Ashraf was a minority clan group in Somalia whose members 

were generally at risk. In N.A. v U.K. the Court emphasised the need in such cases for 

evidence of a general practice or systematic pattern of ill treatment: 

"116. Exceptionally, however, in cases where an applicant alleges that he or she is a 

member of a group systematically exposed to a practice of ill-treatment, the Court has 

considered that the protection of Article 3 of the Convention enters into play when the 

applicant establishes that there are serious reasons to believe in the existence of the 

practice in question and his or her membership of the group concerned (see Saadi v. 

Italy, cited above, para 132). In those circumstances, the Court will not then insist that 

the applicant show the existence of further special distinguishing features if to do so 

would render illusory the protection offered by Article 3. This will be determined in 

light of the applicant's account and the information on the situation in the country of 

destination in respect of the group in question (see Salah Sheekh, cited above, para 

148)." (Emphasis added) 

  

Assessment by reference to “risk factors”The assessment of individual risk/threat 40through 

risk factors:  

In many of its country guidance cases, the UK Asylum and Immigration Tribunal, with 

approval of the higher courts, has seen fit to attempt to identify risk of persecution or serious 

harm in any individual case by reference to a list of “risk factors” which the decision-maker 

needs to take into account. In N.A. v UK the Court approved of this type of approach. For the 

Court “„it is in principle legitimate, when assessing the individual risk of returnees, to carry 

                                                 
40 “Individual threat” is the term used in the Article 15 c. of the Qualifications Directive. 
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out that assessment on the basis of the list of risk factors, which the domestic authorities, with 

the benefit of direct access to objective information and expert evidence, have drawn up“” 

(N.aA.. v. the U.K., para. 129). The Court accepted the position of the Asylum and 

Immigration Tribunal from the United Kingdom that these factors are not intended to be a 

“„check list”“ or “„exhaustive”“ (ibid. para. 129). The Court stresses that due regard should 

also be given to the possibility that a number of individual factors may not, when considered 

separately, constitute a real risk; but when taken cumulatively and when considered in a 

situation of general violence and heightened security, the same factors may give rise to a real 

risk. Both the need to consider all relevant factors cumulatively and the need to give 

appropriate weight to the general situation in the country of destination derive from the 

obligation to consider all the relevant circumstances of the case (Hilal v. the U.K., para. 60)” 

(N.aA. v. the U.K., para. 130). 

 
 

Relevant actors of protection: For the Court the only relevant actors (of protection) which may 

obviate the risk of human rights violation (Art. 3 of the ECHR) are the »authorities of the 

receiving State« (para. 110). In respect of actors of protection the Qualifications Directive (Art. 

8) is therefore much wider than the Convention.  

 

3. CRITERIA FOR ASSESSMENT OF COI  

 

Since there was a dispute between the parties in the case of Na. v. the U.K. as to the weight to 

be attached to the UNHCR's assessment of the general situation in Sri Lanka, the Court 

decided to restate the approach in assessment of COI before considering what conclusions 

may be drawn from it (para. 118). 

The first criterion for the assessment of COI, mentioned by the Court in the case of Na. v. the 

U.K., is accuracy of the COI. In addition the Court based its assessment on independence, 

reliability, objectivity and reputation of sources of COI and methodology by which they were 
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compiled, and by the level of consistency of their conclusions and eventual corroboration41 

between information in various sources.42 

The above means that Court „must be satisfied that the assessment made by the authorities of 

the Contracting State is adequate and sufficiently supported by domestic materials as well as 

by materials originating from other reliable and objective sources, such as, for instance, other 

Contracting or non-Contracting States, agencies of the United Nations and reputable non-

governmental organisations (Salah Sheekh, v. the Netherlands, para. 136; Garabayev v. 

Russia, June 2007, para. 74). In respect of reports, the authority and reputation of the author, 

the seriousness of the investigations by means of which they were compiled, the consistency of 

their conclusions and their corroboration by other sources are all relevant considerations 

(Saadi v. Italy, para. 143)“. The consideration must be given to the presence and reporting 

capacities of the author of the material in the country in question“ (Na. v. the U.K., paras. 119-

121). 

 

3.1.GENERAL POSITION OF THE COURT TOWARDS PARTICULAR SOURCES OF COI 

AND SUBJECT-MATTER OF COI 

 

In general terms three sorts of sources have been pointed out by the Court as being the most 

important and one subject-matter of COI has been accepted as having greater importance 

than others: 

 

The Court states that it often “attached importance” to the information contained in recent  

reports from independent international human-rights-protection organisations such as 

Amnesty International or governmental sources, including the US State Department. 

Secondly, the governmental sources are “highly relevant” for the Court, because the Court 

notes that “States (whether the respondent State in a particular case or any other Contracting 

or Non-Contracting State), through their diplomatic missions and their ability to gather 

information, will often be able to provide material which may be highly relevant to the 

Court´s assessment of the case before it; and thirdly, the same consideration as to the 

                                                 
41 See Na. v. the U.K. (paras. 132 and 135) and Saadi v. Italy (para. 143). 
42 The same criteria for the assessment of COI wascriteria for the assessment of COI were used also in case of 

Saadi v. Italy (para. 143). 
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governmental sources the Court “must apply, a fortiori, in respect of agencies of the United 

Nations, particularly given their direct access to the authorities of the country of destination 

as well as their ability to carry out on-site inspections and assessment in manner which States 

and non-governmental organizations may not be able to do (Na. v. the U.K., para. 121). 

 

Among the various subject-matter of COI the Court gives “greater importance” to the reports 

which consider human rights situation in a country of destination. In this respect the Court 

puts that “while the Court accepts that many reports are, by their very nature, general 

assessments, greater importance must necessarily be attached to reports which consider the 

human rights situation in the country of destination and directly address the grounds for the 

alleged real risk of ill-treatment. The weight to be attached to independent assessment must 

inevitably depend on the extent to which those assessment are couched in terms similar to 

Article 3”. This means, for example, “where the UNHCR′s concerns are focused on general 

socio-economic and humanitarian considerations, the Court has been inclined to accord less 

weight to them, since such consideration do not necessarily have a bearing on the question of 

a real risk to an individual applicant of ill-treatment within the meaning of Article 3 (Salah 

Seekh, para. 141)” (Na. v. the U.K., para. 122). Furthermore, from the judgment in the case of 

Na. v. the U.K. it derives that special importance need to be given to the eventual information 

on systematic torture and ill-treatment (ibid. para. 131) and to the information of culture of 

impunity (ibid. para. 132). 

 

4. IMPACT OF COMMUNITY LAW ON CASE-LAW OF THE COURT AND VICE VERSA 

IN RESPECT OF STANDARDS FOR ASSESSING AND USING COI  

 

The relation between the Convention (case-law of the Court) and the Community law can be 

simply described in the following way: “While the Convention is not a formal part of 

Community law, it is the most common source of reference for fundamental EU rights. The 

Court of First Instance and the European Court of Justice (hereinafter referred to as the ECJ) 

regularly draw on the provisions of the Convention, and in recent years have made extensive 

reference to the case law of the Court. The relationship between the two systems, which would 

have been clarified by the EU Charter of Fundamental Rights and the Treaty establishing a 



-30- 

Constitution for Europe, remains legally ambiguous.”43 In other words, despite the first part 

of Article 6(2) of the Treaty of Amsterdam44 and the opinion of the ECJ that the Convention 

provides a guideline which has "special significance"45, the ECJ is not bound to the same 

human rights standards even in relation to standards of fair trial as these standards are 

protected under the Convention.46  

Advocate General Poiares Maduro in case which deal with the interpretation of Article 15.c of 

the Qualification Directive says that “Community provisions, irrespective of which provisions 

are concerned, are given an independent interpretation which cannot therefore vary according 

to and/or be dependent on developments in the case-law of the Court.  None the less, the 

importance that the Convention may assume in the interpretation of the Community 

provisions which concern us cannot be overlooked. Each of those protection mechanisms 

certainly pursues objectives which are specific to it and the mechanisms are certainly 

constructed from legal instruments particular to them, but sometimes they apply none the 

less to the same facts. In such a context, it is important, in respect of each existing protection 

system, while maintaining its independence, to seek to understand how the other systems 

interpret and develop those same fundamental rights in order not only to minimise the risk of 

conflicts, but also to begin a process of informal construction of a European area of protection 

of fundamental rights. Accordingly, although the case-law of the Strasbourg Court is not a 

binding source of interpretation of Community fundamental rights, it constitutes none the 

less a starting point for determining the content and scope of those rights within the 

European Union.”47 

The position of the Court towards the impact of Community law on the interpretation of the 

Convention may be considered as very comparable: 

                                                 
43 Craig, Paul, De Búrca Gráinne, 2008, EU Law. Text, Cases, and Materials, Fourth Edition, Oxford University 

Press, p. 394. 
44  This article says that the Union shall respect fundamental rights, as guaranteed by the Convention and as 

they result from the constitutional traditions common to the Member States, as  generalas general principles 
of Community law. 

45  Opinion 2/94 European Convention on Human Rights [1996] ECR ECR I-1759, para. 33. 
46 See, for example, the position of the ECJ in case C-17/98 Emesa Sugar (Free zone) NV v. Aruba on the role of 

the Advocate General in comparison to the position of the European Court of Human Rights on standards of 
adversarial procedure in case F. R. v. Switzerland (judgment of 28 June 2001) and differences between 
aforementioned courts in relation to privilege against self-incrimination (Case 374/87 Orkem v. Commission 
[1989] and John Murray v. United Kingdom, A/593 (1996).  

47 For more on this, see opinion of the AG Poiares Maduro in case C-465/07 delivered on 9 September 2008, 
paras. 18-24. 
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In the case Na. v. the U.K. the applicant before the Court relied on the Qualification Directive 

and submitted that under Article 53 of the Convention the level of protection offered by the 

Convention had to be equal or higher to that in the Qualification Directive (ibid. para. 100). 

The Court rejected that argument by stating that “its sole task under Article 19 of the 

Convention is to ensure the observance of the engagements undertaken by the High 

Contracting parties in the Convention and the Protocols thereto. It is not the Court′s task to 

apply directly the level of protection offered in other international instruments and therefore 

considers that the applicant′s submissions on the basis of the Qualification Directive are 

outside the scope of its examination of the present application” (ibid. para. 107). However, 

this position may not be understood in the sense that the Community law and case law of the 

ECJ have no impact whatsoever on the jurisprudence of the Court. The afore mentioned 

position only means that Community law cannot be “directly” applied in the procedures 

before the Court, but it may have in some cases a relevant or even a significant impact.48 

 

However, here it needs to be pointed out that while both systems of human rights protection 

under the Convention and Community law are more or less independent from each other, 

Member States of the European Union have an obligation to apply Community secondary 

provisions on COI. The criteria for the assessment of COI are (in)directly regulated in the 

Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in 

member States for Granting and withdrawing refugee status (hereinafter referred to as the 

Procedures Directive)49 and in the Qualification Directives as well. Article 8(2)(b) of the 

Procedures Directive regulates “requirements for the examination of application” in the 

following way:  

“Member States shall ensure that decisions by the determining authority on applications for 

asylum are taken after an appropriate examination. To that end Member States shall ensure 

that precise and up-to date information is obtained from various sources, such as the UNHCR, 

as to the general situation prevailing in the countries of origin of applicants for asylum and, 

where necessary, in countries through which they have transited, and that such information is 

                                                 
48 In the case of Pellegrin v. France (17 November 1999) the Court used as a guidance for the interpretation of 

the term “public servant” in relation to Article 6 of the Convention the categories and posts listed by 
European Commission in its communication of 18 march 1988 and by the ECJ  (ibid. para. 66). 

49 O J L 326/13, 13. 12. 2005. 
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made available to the personnel responsible for examining applications and taking decisions.” 

This provision, therefore, sets three criteria for assessment of COI that Member States are 

obliged to apply: precision; temporal relevance; variety of sources. Provision of Artcile 8(2)(a) 

of the Procedures Directive sets two additional criteria: objectivity and impartiality.50 

Regarding the nature and the source of information the Procedures Directive gives special 

importance to reports of the UNHCR and reports on the general situation prevailing in the 

country of origin and, where necessary, in countries through which applicant has transited. In 

the Qualification Directive criteria of “temporal relevance” and “comprehensiveness” can be 

found (Art. 3(a));51 regarding the nature (subject-matter) and the types of COI the 

Qualification Directive gives importance to information on “laws and regulations of the 

country of origin” and on “manner in which they are applied;”52 it distinguishes between 

“specific” and “general” COI53  and in any case the use of COI must reflect an individualised 

processing of refugee claim.54 

 

Although the Procedures Directive aims to regulate basic procedural principles and 

guarantees in order to build (first) “common standards for fair and efficient asylum 

procedure” and in the longer turn a Common European Asylum System,55 it does not have a 

provision that would impose an obligation on the determining authority to inform an 

applicant about the important or even a decisive fact from the particular COI against his/her 

application before the determining authority issues a decision.56 Such  a procedural 

requirement can hardly be derived from the methods of interpretation of the Procedures 

Directive itself.57 While recital 26 of the Procedures Directive establishes that "Member States 

                                                 
50 This provision says that Member States shall ensure that applications are examined and decisions are taken 

individually, objectivellyobjectively and impartially. 
51  Article 3(a) says that the assessment of an application for international protection is to be carried out on 
an individual basis and includes taking into account all relevant facts as they relate to the country of origin at the 
time of taking a decision on the application. 
 
52  Article 4(3)(a) of the Qualification Directive. 
53  Article 4(5)(c) of the Qualification Directive.  
54 Article 4(3)(c) of the Qualification Directive and 8(2)(a) of the Procedures Directive. 
55  Recitals 1., 2. and 3 of the Procedures Directive. 
56 See: Recital 13 of the Preamble, Article 8(2)(b), (3), (4), Article 9 (1) (2), Article 10(1)(d)(e), Article 13(3), 

Article 14 (2), Article 16(1), Article 21(1)(b), Article 34(3(a), Article 35(3), Article 38(1)(a), (b) and (c), Article 
38(2) of the Procedures Directive (Zalar, Boštjan, 2008, Constitutionalisation of the Implementing Act of the 
Procedures Directive: The Slovenian Perspective, European Journal of Migration and Law, 10, 2, 188-217. 

57 Under the common law tradition such procedural standard would be part of the so called natural justice 
principle. For example, the High Court of Australia in Muin and Lie v. Refugee Review Tribunal stated that 



-33- 

must ensure that persons benefiting from refugee status are duly informed of possible 

reconsideration of their status and have the opportunity to submit their point of view before 

the authorities can take a motivated decision to withdraw their status," the next sentence in 

this provision already sets an exception to this rule, which support the afore-mentioned 

conclusion on potential deficiency of the Procedures Directive. Namely, the next sentence in 

recital 26 says „dispensing with these guarantees should be allowed where the reasons for the 

cessation of the refugee status is not related to a change of the conditions on which the 

recognition was based.” This could lead to the conclusion that the Procedures Directive allows 

that determining authority may decide the case by using a particular COI without first 

confronting the applicant with the decisive COI – even in case that such COI contradicts with 

applicant′s submission of elements for substantiation of his/her application. The provision 

which establish some doubts about correctness of this interpretation is the last part of recital 

13, which says that “the procedure in which the application for asylum is examined should 

normally provide an applicant at least with /.../ the right to be informed of his/her legal 

position at the decisive moments in the course of the procedure /.../”.  

Two additional legal arguments need to be taken into account in order to find a rightful 

interpretation of this important procedural aspect for using COI. 

First is that reading Recital 23 of the Procedures Directive in conjunction with Article 4(1) of 

the Qualification Directive more firmly leads to the interpretation that the determining 

authority has an obligation to confront the applicant with a decisive or relevant COI before 

taking a decision. Article 4(1) of the Qualification Directive which regulates “assessment of 

facts and circumstances” says “in cooperation with the applicant it is the duty of the Member 

State to assess the relevant elements of the application.” In this context the term “in 

cooperation with the applicant” is the crucial one, because it may mean that the result of 

                                                                                                                                                                        
"natural justice requires that a person whose interests are likely to be affected by an exercise of power be given 
an opportunity to deal with matters adverse to his/her interests that the repository of the power proposes to take 
into account in exercising the power. This does not mean that the source and nature of all material that comes 
before the decision maker must be disclosed. But in the ordinary case an opportunity should be given to deal 
with adverse information that is credible, relevant and significant to the decision to be made. What is required to 
discharge this duty depends on the circumstances of the particular case” (Muin v. Refugee Tribunal; Lie v. 
Refugee Tribunal [2002] HCA 30, 8 August 2002). Thus, according to  S. Norman,  “where documentary 
evidence is considered material (and adverse) to a refugee applicant's case, it is appropriate to provide that 
applicant with a real opportunity to comment on that information prior to making a decision” (Norman, Steve, 
2007, Assessing the Credibility of Refugee Applicants: A Judicial Perspective, International journal of Refugee 
Law, 19, 2, p. 278). 
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assessment of certain important facts from the COI must be communicated to the applicant so 

that he/she can fulfil the burden of assertion through additions and clarifications.58 

And secondly, in finding the proper interpretation of the Procedures Directive in respect of 

procedural standards for using COI two general procedural principles of Community law need 

to be taken into account, as well. These are effectiveness and equivalence. The principle of 

equivalence means that national procedural rules, which function in the protection of rights 

conferred by Community law, must not be less favourable than those governing similar 

domestic actions. The principle of effectiveness means that national procedural rules must not 

render impossible in practice or excessively difficult the exercise of rights conferred by 

Community law.59 Within the principle of effectiveness, adversarial procedural requirements 

are not violated if a party under the given circumstances could not improve his/her position 

or affect the final decision by taking a procedural action that he/she was deprived of.60  

Both general principles are relevant in this discussion since under continental legal tradition 

the afore-mentioned standards correspond to the right to equal protection under the law, 

which is usually as a constitutional procedural right incorporated in Constitutions of the 

Member States of the European Union. 

 

Therefore, from the standpoint of Community law standards, it cannot be established that the 

Procedures Directive in the respect of procedural standard for using COI is in contradiction 

with the right to effective judicial protection from the Article 13 of the Convention, because 

under the standard from judgment in the case of C-540/03 (European Parliament v European 

Council) “a provision of a Community act could, in itself, not respect fundamental rights if it 

required, or expressly or impliedly authorised, the Member States to adopt or retain national 

legislation not respecting those rights.” This is not the case with the provisions of the 

Procedures Directive.  

From the standpoint of the Convention and standards of the Court the situation is quite 

similar: 

                                                 
58 For a detailed analyses of evidentiary issues from Article 4 of the Qualification Directive, see: Noll, Gregor, 

2006, Evidentiary Assessment in Refugee Status Determination and the EU Qualification Directive, European 
Public Law, 12, 2, 295-317. 

59  Case C-147/01 Weber's Wine World Handels GmbH and Abgabenberufungskommission Wien (para. 103), 
Case 45/76 Comet BV v Productschap voor Siergewassen, Case 33/76 Rewe v Landwirtschaftskammer für das 
Saarland. 

60   Case C-199/99 Corus UK Ltd v Commission. 
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According to the Court Member States acting based on Community law that leaves no 

discretion are presumed to be in accordance with the Convention, as the Community legal 

order is presumed to offer protection of fundamental rights that is equivalent to protection 

under the Convention. This presumption is open to rebuttal in case of "manifest dysfunction" 

of the Community's fundamental rights protection. In other cases, where the law leaves a 

certain amount of discretion, which is the case with procedural standards for using COI under 

the Procedures Directive, Member States are fully responsible for any implementation or 

application of and thus they are subject to full judicial scrutiny by the Court. 61 

 

5. THE EXAMPLE OF ASSESSING THE RISK OF TAMILS RETURNING TO COLOMBO 

(SRI LANKA) 

 

The Court’s general approach to assessment of alleged risk to applicant from the Sri Lankan 

authorities  

As regards its general approach the Court underlined. 

 

- the need to have due regard for the deterioration of the security situation in Sri Lanka,  

- the corresponding increase in general violence and heightened security and 

- the need to take cumulative approach to all possible risk factors identified by the 

applicant as applicable to this case. 

 

Thereby the Court made clear that the relevance of its country guidance may need 

modification in future if the security situation were to become better or worse or if new COI 

were to show that the situation of general violence had improved or had deteriorated. 

 

The case Na. v. the U.K. deals with a Tamil who suppose to be persecuted by the Liberation 

Tigers of Tamil Eelam (LTTE) and State Authorities and since the Government of the U.K. 

propose to remove him to Colombo, the Court did not consider it necessary to examine the 

                                                 
61 See Bosphorus v Ireland, paras. 153, 155-157 and 165-166 and also: Battjes, Hemme, 2006, European Asylum 

Law and International Law, Leiden/Boston: Martinuss Nijhoff Publishers, p. 594. 
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risk of Tamils in LTTE controlled areas or any other part of the country outside Colombo 

(ibid. para. 123). 

The Court first accepts, based on the material placed before it, that there has been a 

deterioration in the security situation in Sri Lanka, particularly since the formal end of the 

ceasefire in January 2008 (ibid. para. 124), However, it notes that domestic authorities of the 

Respondent State did not conclude that this created a general risk to all Tamils returning to 

Sri Lanka, not has the applicant in the present case sought to challenge that conclusion (ibid. 

para. 125). Then the Court acknowledge that U.K.'s authorities including courts gave „serious 

and anxious“ consideration to the risk to Tamils returning to Sri Lanka, and that they 

considered relevant objective evidence, and just as importantly, considered the appropriate 

weight to be given to it“ (ibid. para. 126). The application of the above-mentioned criteria for 

the assessment of COI resulted in a finding that the Court „shares the view of the Asylum and 

Immigration Tribunal in LP that substantive weight should be accorded to the UNHCR's 

Position Paper“, but it also „accepts the domestic authorities' view that the UNHCR Position 

Paper, by its nature, speaks in necessarily broad terms. It is a general survey of varying risks 

to each of Sri Lanka's different ethnic groups. As such the views expressed in that paper could 

not themselves be decisive in the assessment of the risk to Tamils returning to Sri Lanka“ 

(ibid. Para. 127). 

 

The applicant′s particular circumstances: 

The applicant in the given case bears scars from ill-treatment during detention. He was 

arrested by the army six times between 1990 and 1997 on suspicion of his involvement with 

the LTTE and that on the last occasion he was photographed, fingerprinted and released after 

his father signed a document. Following the ceasefire agreement he had been held for short 

periods and released without charge on each occasion. Since the adjudicator's decision of 27 

July 2003 was the last full factual assessment by the domestic authorities of the applicant's 

case, the Court realised that it is called upon to assess the risk to the applicant without the 

benefit of a recent and full factual assessment by the domestic authorities in his case (ibid. 

para. 140). 

 

The following COI were taken into consideration by the Court: 
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First, the Court took into consideration quite shortly (four paragraphs: 53-56) the general 

country of origin information, which comprise of information on the history of independence, 

internal conflicts, peace agreements, demography, anti-terrorist legislation. The sources for 

these were: U.K. Border and Immigration Agency Country of Origin Information Report on 

Sri Lanka (3 March 2008), BBC News Website story of 6 December 2006, the 2006 United 

States of America Department of State Country Report on Human rights Practices).  

Then, the Court quite extensively used the specific country of origin information (paragraphs 

from 57 to 85). The sources for COI were the following: 

−United Kingdom Government Reports: Operations Guidance Note; letters from the British 

Commission in Colombo. 

−United Nations Reports: UNHCR Position on the International Protection Needs of Asylum 

seekers from Sri Lanka; the United Nations High Commissioner for Human Rights; the 

United Nations Special Rapporteur on Torture. 

−United States of America Department of State Report: 2007 State Department Country Report 

on Human Rights Practices – Sri Lanka. 

−The Immigration and Refugee Board of Canada: Response of the Immigration and Refugee 

Board of Canada to Information Request (22 December 2006). 

−Non-Governmental Organisation's Reports: The Independent International Group of Eminent 

Persons; reports of the Amnesty International; reports of Human Rights Watch; a report of 

the International Crisis Group; Medical Foundation for the Care of Victims of Torture. 

−Other relevant sources: The British Broadcasting Corporation's Sinhala website; Press Release of 

the Sri Lankan Government;    

 

The list of risk factors“ for Tamils in Colombo (Sri Lanka): 

The Court accepted the list of risk factors“ for Tamils in Colombo (Sri Lanka)) as set out by the  

UK Asylum and Immigration Tribunal in its country guidance case LP. that was previously in 

another case elaborated by the Asylum and Immigration Tribunal. 

The Court noteds that Tamils wereare not per se at risk of serious harm from Sri Lankan 

authorities in Colombo. But, a number of factors mighty increase the risk including but not 

limited to:  
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− a previous record as a suspected or actual member of the LTTE; 

− a previous criminal record and/or outstanding arrest warrant;  

− bail jumping and/or escaping from custody;  

− having signed a confession or similar document;  

− having been asked by the security forces to become an informer;  

− presence of scarring;  

− return from London or other centre of LTTE fundraising;  

− illegal departure from Sri Lanka;  

− lack of an ID card or other documentation;  

− having made an asylum claim abroad; 

− having relatives in the LTTE. 

 

Based on these the Court developed several country guidance findings: 

 

The first country guidance (CG) finding concerns return of Tamils to Sri Lanka: 

The Court accepted that in certain situations Tamils facing return to Sri Lanka could face a 

real risk of ill treatment: 

 

“„In the context of Tamils being returned to Sri Lanka, the protection of Article 3 of the 

Convention enters into play when an applicant can establish that there are serious 

reasons to believe that he or she would be of sufficient interest to the authorities in 

their efforts to combat the LTTE as to warrant his or her detention and interrogation” 

(N.A. v UKSaadi v. Italy, para. 132).“ 

 

The second (CG) finding refers to Tamils returning to Sri Lanka through Colombo airport: 

Given that the UK Government’s practice was to return Tamils from Sir Lanka to Colombo 

airport, the Court saw it as essential to focus on the question of whether there would be a 

violation of Article 3 at this point of return: 
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“„There is a greater risk of detention and interrogation at the airport than in Colombo 

city since the authorities will have a greater control over the passage of persons through 

any airport than they will over the population at large. The majority of the risk factors 

identified by Asylum and Immigration Tribunal in LP will be more likely to bring a 

returnee to the attention of the authorities at the airport than in Colombo city. Hence 

the Court's assessment of whether a returnee is at risk of ill-treatment my turn on 

whether that person would be likely to be detained and interrogated at Colombo airport 

as someone of interest to the authorities“” (ibid. para. 134).  

 

This CG finding iswas based on evidence that „Sri Lankan authorities hadve a good 

information technology system to track arrivals and departures at the main airport. There 

wereare established and routine procedures for briefly detaining and questioning returnees at 

the airport and the authorities hadve the technological means and procedures in place too 

identifyto identify at the airport failed asylum seekers and those who are wanted by the 

authorities“ (ibid. paras. 135-136). 

 

The third (CG) finding refers to the risk of Tamils from the LTTE in a government controlled 

area: 

In the Court's view it cannot be said that there is a generalised risk to Tamils from the LTTE in 

a government controlled area such as Colombo. Tamils may be able to demonstrate a real risk 

and a personal risk to them from the LTTE in Colombo, However, this will only be to Tamils 

with a high profile as opposition activists, or as those seen by the LTTE as renegades or 

traitors“ (ibid. para. 137). 

 

Decision concerning alleged risk to applicant from the LTTE – the fourth (CG) finding: 

It was the Court’s finding that if Since an applicant is not a Tamil with a high profile as 

opposition activists, or those seen by the LTTE as renegades or traitors and since the 

applicant’shis encounter with the LTTE took place ten years ago, if returned to Colombo he 

would be of little interest to them and therefore he would not be at real risk of ill-treatment 

contrary to Article 3 by the LTTE if returned to Colombo (ibid. pPara. 141). 
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Development of a decision concerning alleged risk to applicant from the Sri Lankan 

authorities – the fifth CG finding: 

In this respect the Court underlines. 

-the need to have due regard for the deterioration of the security situation in Sri Lanka,  

-the corresponding increase in general violence and heightened security and 

-the need to take cumulative approach to all possible risk factors identified by the applicant as 

applicable to this case. 

 

Consequently, the relevance of this country guidance case of the Court would change if 

security situation would become better or if new COI would show that situation of general 

violence improved. 

 

Four “significant” risk factors:    

For the Court the significant risk factor of particular significance in this case was that the 

applicant was arrested and detained by the Sri Lankan authorities six times, photographed 

and fingerprinted (ibid. para. 143).62 The significance of this factor is illustrated by the fact 

that the Court: 

 

 “recognises that it has been ten years since the applicant was last detained by the Sri 

Lankan army. However, the Court considers that the greatest possible caution should 

be taken when, as in the applicant′sapplicant’s case, it is accepted that a returnee has 

previously been detained and a record made of that detention. The Court finds the 

passage of time cannot be determinative of the risk to the present applicant without 

corresponding assessment of the current general policies of the Sri Lankan authorities. 

Their interest in particular categories of returnees is likely to change over time in 

response to domestic developments and may increase as well as decrease. It cannot be 

excluded that on any given date if there is an increase in the general situation of 

violence then the security situation in Sri Lanka will be such as to require additional 

security at the airport” (ibid. para. 145).  

                                                 
62  For the Court it does not matter if he was ultimately found (based on six arrests) to have no involvement in 

LTTE (ibid. para. 146). 
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A significantAnother significant risk factor would also be if the applicant had jumped bail or 

absconded from police custody but this was not the case with the applicant in case of N.Aa. v. 

the U.K. . 

However, in the present case the Court emphasised that the applicant′sapplicant’s father 

signed a document to secure his son's release and this document, whatever is its nature, at the 

very least it amounts to a record of the applicant′sapplicant’s detention (ibid. para. 143). 

 

In the Court’s view sScarring has significance only when there are other factors that bring the 

applicant to the attention of the authorities such as being wanted on an outstanding arrest 

warrant or a lack of means of identification. However, where there is a sufficient risk that an 

applicant will be detained, interrogated and searched, the presence of scarring, with all the 

significance that the Sri Lankan authorities are then likely to attach to it, must be taken as 

greatly increasing the cumulative risk of ill-treatment to that applicant. 

 

Eight additional “contributing” risk factors: 

In the case of N.Aa. v. the U.K. the Court also accepted the concept of additional risk factors 

established by the Asylum and Immigration Tribunal in the case LP. These additional factors 

are: age, gender and origin of a returnee, a previous record as a suspected or actual LTTE 

member, return from London, having made an asylum claim abroad and having relatives in 

the LTTE. According to the Court all additional contributing risk factors, except the factor of 

having relatives in the LTTE, since there were few details of the involvement of the 

applicant′sapplicant’s brother in the LTTE, are capable of being relied upon by the applicant 

and, on the facts of his case, their cumulative effect is to increase further the risk to him which 

is already present due to the probable existence of a record of his last arrest and detention. He 

is a male Tamil, who is thirty-two years of age and the Asylum and Immigration Tribunal 

found there was a higher propensity on the part of the Sri Lanka authorities to target young 

men and women from the north and east in a period of virtual civil war.  

 

Based on this the Court concluded there is a real risk that the authorities at Colombo airport 

would be able to access the records relating to the applicant′sapplicant’s detention and if they 
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did so, when taken cumulatively with the other risk factors he has relied upon, it wasis likely 

the applicant would be detained and strip-searched. This in turn would lead to the discovery 

of his scars. Therefore, there wereare substantial grounds for finding that the applicant would 

be of interest to the Sri Lankan authorities in their efforts to combat the LTTE. There would 

be a violation of article 3 if the applicant were to be returned63. 

 

C. ACADEMIC COMMENTARY ON THE UK COUNTRY GUIDANCE SYSTEM 

 
The final development we wish to flag is the publication in the International Journal for 

Refugee Law Vol 20 Number 4 December 2008 of the first serious academic study of the UK’s 

country guidance system, entitled “Consistency in Asylum Adjudication: Country Guidance 

and the Asylum Process in the United Kingdom”.64. Although it focuses on the UK system, the 

article analyses the issues by reference to general principles of administrative law. Thomas 

points out that the “CG” system in the UK was introduced in order to promote greater 

consistency in asylum decision-making. He notes that since 2004 the UK Asylum and 

Immigration Tribunal (AIT)  has regularly produced “country guidance” determinations that 

seek to provide authoritative guidance on recurring country issues commonly encountered in 

individual asylum claims and that need to be taken into account by asylum decision makers. 

His article considers the system from a number of aspects: the function of country guidance in 

the context of the asylum decision task; the management and oversight of the country 

guidance system by the Tribunal; the range of country information upon which the Tribunal 

relies; the techniques utilised by the Tribunal to issue country guidance; the legal status of 

such decisions; and the expertise in country conditions that the task of issuing country 

guidance presupposes. Thomas concludes that as developed in the UK: 

 

“…country guidance is a useful and innovative technique in terms of promoting both 

two important values of any adjudication process: consistency and efficiency. 

 

                                                 
63 Since the CG case of LP the U.K. and the Court’s judgement in N.A. v U.K., the U.K.  AIT has issued a further 

country guidance case on Sri Lanka, AN & SS (Tamils-Colombo-risk?) Sri Lanka CG [2008] UKAIT 00063, 
which concludes that the guidance given in both these cases remains valid. This case, and the list of all the 
Tribunal’s “CG” cases can be found on the AIT website (Asylum and Immigration Tribunal). 

64 R Thomas, “Consistency in Asylum Adjudication: Country Guidance and the Asylum Process in the United 
Kingdom”, International Journal for Refugee Law Vol 20 Number 4 December 2008,  pp.489-532. 
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The realistic future is not whether country guidance remains a component of the UK’s 

asylum process but how it may be refined and improved.” 

 

Thomas goes on to make a number of suggestions for how the existing system may be 

improved. He also reminds readers that even if country guidance achieves greater consistency 

as regards “risk group or risk category” assessment, it remains that the vast majority of 

asylum appeals are also dependent on credibility assessment:  

 

“Country guidance may provide the context in which the assessment of credibility is 

undertaken but it cannot eliminate the scope for inconsistency as regards such 

assessments. Promoting greater consistency in this respect is likely to be a far more 

elusive endeavour…” 

 

He concludes by saying that in his view “the Tribunal’s recent country guidance 

determinations are generally of high quality. Properly performed and applied, this technique 

can be of assistance to those responsible for deciding asylum claims and an important 

contribution to the promotion of a quality asylum decision making process”. 

 

The COI-CG Working Party believes that as a result of the three developments analysed above, 

it can be seen that the approach we have taken in our Phase 1 work to judicial criteria for COI 

and the value of country guidance cases has been borne out by important developments in the 

EU, by the influential jurisprudence of the European Court of Human Rights and by serious 

academic study.  

 

We are hopeful that IARLJ members will want to join to assist the Working Party in its 

intention to move on to a Phase 2 of its work, devoted to the procedural aspects of COI. 

 

*********************************** 
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