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Good morning and welcome to this training day where all the immigration judiciary who will 
comprise the Upper Tribunal of the Immigration and Asylum Chamber are gathered together 
in preparation for D-Day next Monday 15  February  when I formally assume the role of 
President.  
 
Despite the momentous occasion this is not going to be a Henry V at Agincourt speech for 
many reasons but they include at least these three: I am a President of a UK-wide tribunal 
embracing Scotland and Northern Ireland not an English monarch; we are not going into 
battle outnumbered with difficult odds; and these days,  we are embracing rather than 
invading Europe,  and we love the French, particularly the city of  Strasbourg.  
 
Some of you I have already met and introduced myself to. For those who have not, I thought 
it may be helpful to describe a little of where I came from, before we stare into the crystal ball 
to where we are heading. 
 
Your new President 
 
I became a barrister in 1975, and joined the chambers that is now known as Garden Court 
chambers and it was through the work of these chambers and the interests of Ian Macdonald 
that I was first instructed in an immigration case at Thanet House Strand. It was with Ian 
that I contributed to the early editions of Immigration Law and Practice. 
 
A system of immigration appeals had only been started a few years earlier, with the 
implementation of the Immigration Appeal Act 1969, subsumed into the Immigration Act 
1971. We had a two tier system in those days, and the Tribunal that had both original and 
appellate jurisdiction was chaired by David Neve. As I recall immigration law in the mid 
1970s was largely concerned with Commonwealth nationals who had difficulty bringing their 
families to the United Kingdom. Commonwealth citizens were losing the right of abode but 
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aliens were discovering that the former prerogative discretion to deny them entry had 
yielded to a system of immigration rules and decisions based on evidence.  
 
The application of the immigration rules were considered to be the core function of 
immigration appeals. It was hardly noticed that the immigration rules provided for a certain 
group of aliens, nationals of European Community states, who were to turn out to be very 
privileged indeed in terms of rights of entry.  
 
I owe a great deal to those early experiences in Thanet House. From learning about the 
cultural patterns that underlay issues such ‘related as claimed’, ‘wholly or mainly dependent’, 
and ‘primary purpose’, I was in a good position to learn about refugee law when the crisis in 
Iran resulting from the fall of the Shah and the eruption in Sri Lanka of the Tamil conflict for 
the first time brought the private profession into these issues. From there I acquired a 
knowledge of refugee law, public international law, and human rights law. I was a founding 
member of ILPA and served as Chair of that body for some 3 years. 
 
All that laid the foundation of a career that has taken me on a number of occasions to the 
House of Lords, the European Court of Human Rights in Strasbourg, the European Court of 
Justice in Luxembourg, and other places.  Amongst those cases are a number familiar to you,  
in the days when cases had names and not utterly unmemorable initials: Sivakumaran, 
Vilvarajah, Chahal, Surinder Singh, Shah and Islam, Adan and Aitseguer, Baumbast, D v 
UK, Razgar, Huang, Januzi, Fornah . 
 
In 2000 I became a founder member and the first chair of Matrix chambers. As penance for 
arguing and winning the case of Chahal  I was appointed a Special Advocate in 1998 a 
position I held until I was appointed a judge of the Queens Bench Division in November 
2007. Much of my perspective on the detention, control order and related cases has been 
from the  gloom at the basement of Field House in secret session rather in the light and 
reason filled corridors higher up the building in which I am now resident. 
 
I have written extensively though not always prophetically about human rights and 
immigration, and have long participated in seminars on Refugee, EU and ECHR law 
including those of the International Association of Refugee Law Judges. I have been a 
nominated judge of the Administrative Court since 2007, where we tend to deal with 
tangential issues of immigration and asylum law, fresh claims, maintenance and asylum 
support, manifestly ill-founded certificates and the like. I am looking forward to sitting with 
you and learning to determine substantive appeals, rather than the collateral issues with 
which the High Court is concerned.  Enough of me let us now turn to the work of the UTIAC 

 
The importance of immigration and asylum law 
 
Immigration law is concerned with people, their families, their aspirations, their hopes, 
failures and fears. However trying the case-load and however contrived the narrative appears 
to be, respect for human dignity must be at the heart of our processes as immigration judges. 
As an advocate I have seen over the years good and bad judicial practice in immigration and 
asylum hearings with respect to treatment of appellants and credibility findings. We have 
long moved away from the former colonial service as the basic recruiting ground for what 
were once Home Office appointed adjudicators. You are now well-qualified and well-trained 
immigration judges appointed by the JAC and work under the Ministry of Justice. 
 
One task of the UT is to ensure that we contribute to the development and application of the 
best practice even whilst we recognise that we are faced with great numbers of 
unsubstantiated claims based on fabricated or contrived evidence. We must be on our guard 
against credibility fatigue, as much as against being deceived by false claims.  
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The intellectual challenge of the work is significant. Increasingly, we are working with the 
interpretation and application of international norms, particularly those of the EU in the 
Citizens and Qualification directives. We face such challenge after the coming into effect of 
the Treaty of Lisbon of applying the Directives of the EU in the light of their object and 
purpose and the general principles of EU law including the Charter of Fundamental Rights 
and Freedoms, even though that is not a source of new legal obligations in the UK as a result 
of our opt-out.  
 
Purposive interpretation of EU legislation is a far cry from the simple application of 
immigration rules.  It requires us to read in and read down domestic legislation at whatever 
level to fit what is required as a matter of Treaty obligation. It also requires us to handle with 
care and insight such nebulous concepts as abuse of rights. 
 
We now have the power to make references to the CJ EU, but must ensure that we don’t 
make them lightly with potentially deleterious effects on throughput of decisions, and create 
delays for classes of case where this is not necessary. Although it is not possible to predict 
when the reference will be made and by whom, in general it should only be done when really 
needed, and when the relevant factual basis for the ruling has been identified. Where it needs 
to be done, I am of the view that it should be done at the earliest opportunity rather than 
after the case has progressed to more than one level of review.   
 
The old practice direction limiting who should make references and how has been deleted 
and does not form part of the Senior President’s Practice directions approved yesterday. In 
due course they will to be supplemented by practice guidance that reflects both the common 
approach across the UT but is sensitive to the particular needs of this Chamber. 
 
Outside the field of international obligation, the immigration policy of the executive has 
tended to move away from flexibility in favour of bright lines in the Points Based system. 
 
How far we can and should read these rules down remains uncertain. The recent   important 
Supreme Court decision on third party support reminds us that interpretation of even 
domestic statements of policy may require a different approach to the black letter law we are 
used to using for ordinary statutory construction. 
 
Undoubtedly there may be occasions when we will have to decide whether or to what extent 
as an Upper Tribunal we are able to adjudicate on the validity of immigration rules. Lord 
Brown who gave the leading speech in the third party support case, was the same judge who 
performed radical surgery on the distressed relative rule in Manshoora Begum when he sat 
in the Administrative Court. 
 
Do we now inherit this jurisdiction albeit within the confines of our statutory jurisdiction to 
decide whether a decision is in accordance with law? The arrival of the Upper Tribunal 
clearly weakens the claim of the High Court to procedural exclusivity, given the statutory 
contemplation that judicial review decisions will be transferred.  It is inconsistent with the 
established law in other divisions of the UT: see the social security case of Foster. It would be 
contrary to the reasoning of the decision of the Divisional Court in Cart.  Our jurisdiction 
will lead us more into the interface with public law norms and principles than may have been 
the case in the past.  
 
These are formidable responsibilities and challenges for us all. We complete the journey 
from immigration adjudicator to immigration judge and become part of the judicial family. 
 
Where in some respects the points-based system has made precise specification the norm, on 
the other much is left to your judicial judgment as to where the proper outcome lies. In the 
past, giving effect to human rights and other unincorporated treaty obligations was laid 
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down through departmental policies like DP2 or the 7 year concession. Now it is being left to 
us as immigration judges to determine whether the right is engaged and whether removal is 
proportionate.  
 
It requires a mature and informed judgment as to when to reach into the case law on Art 8 
ECHR to give a more balanced adjudication in certain cases.  It may also require judicial 
courage in the knowledge that these are controversial cases in the public eye, as some ill-
informed criticism of colleagues in the Sunday Telegraph of 31 January makes clear.  
 
I am confident that with your training, your experience, and the support of your colleagues in 
the tribunal system, you will display the requisite characteristics of intellectual skill, 
fortitude and sound judgment,  to decide cases “without fear or favour” in the words of the 
judicial oath. 
 
When it is appropriate to do so, you will doubtless remember Lord Bingham’s telling insight 
in Huang, that one reason why immigration rules are not considered to hold the appropriate 
balance between the individual and the economic or other relevant public policy interests of 
the state, is not merely that they are not primary legislation approved clause by clause by 
Parliament, but they are rules largely imposed on non -citizens who are excluded from the 
processes by which these policies are adopted and applied. 
 
Of course, we are reminded that a state has the right to control its own frontiers and set its 
immigration policy, but with the significant proviso that this only to the extent permitted by 
its international obligations.  
 
The application of Art 8 has proved controversial over the last 9 ½ years, and continued 
findings of violations in serious criminal cases suggests it remains so: see Omojoudi v UK  
and Khan v UK and the CA cases of  JT (Ivory Coast)  and  KB (Trinidad). We will have to 
address these issues case by case as judges.  
 
 I am aware of concerns that you have had to deal with conflicting decisions of the senior 
courts including the two European courts on this topic. This has not improved your task in 
accurately and speedily determining the volume of cases before you.  
 
One of the products of the Upper Tribunal system s that there is improved communication 
between the UT and the Court of Appeal and some opportunity for dialogue about how and 
when our decisions are to be reviewed by the senior courts.  Despite the jumble of case-law 
reflected in the numerous decisions cited in your training packs, I believe we have all the 
guidance we now need from the courts and Strasbourg to this job. The sequence of questions 
posed by Lord Bingham in Razgar can be read consistently with Strasbourg case law, and 
subsequent decisions of the Court of Appeal when applied to family life, which was not of 
course the original context for those remarks. 
 
The importance of the UT 
 
Immigration appeals in the UK are forty years old.  The structure for such appeals has been 
through many changes some of debatable benefit. We now bid farewell to the AIT and say 
hello to the Immigration and Asylum Chamber, with a First tier and Upper Tribunal that 
forms part of a coherent tribunal service within the structure of the Tribunals Courts and 
Enforcement Act 2007 in which the individual chambers operate under  the overall direction 
of  the Senior President on Tribunals, Lord Justice Carnwath, who will address you later 
today. 
 
The UT is described by statute as a superior court of record. According to the Divisional 
Court in Cart it is considered to be the alter ego of the High Court. Whatever this 
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designation may turn out to mean in terms of susceptibility to judicial review of permission 
to appeal decisions, and let others sort that out, it does at least mean that henceforth the 
Court of Appeal  will apply second appeal criteria to application for permission to appeal 
from our decisions: it  will not grant permission unless the application raises an important 
point of principle or practice or there is some other compelling reason for the CA to hear the 
case. 
 
Everyone expects or at least that the work of the UT will reduce the case-load of the courts. 
You will know that the designated judges of the Administrative Court are anxious to reduce 
the role presently played by that court in reconsideration applications and fresh claim 
judicial reviews. 
 
Within days of the 15th February, we expect to have to process a substantial number of 
renewed PTAs, perhaps 240 per week.  Subject to the possibility of judicial review in a truly 
exceptional case, and the possibility of a successful application to Strasbourg this is the end 
of the road for the losing party. These are awesome responsibilities. The challenge we face is 
for our decisions to command respect and authority from the practitioner community, the 
general public and the higher courts.   
This is certainly what we should aspire to. Let us aim to earn freedom from judicial review in 
England and Wales, Scotland and Northern Ireland even if we have not already been given 
immunity by a sweep of the legislator’s pen. 
 
 Establishing the UTIAC requires an appropriate balance between competing considerations. 
There are a number of tensions  
 

i. There is the overall tension between quality of consideration and the quantity of cases 
to be determined and performance indicators set by others. 

  
ii. There is a tension between the UT as a national UK-wide body with its discrete 

identity and collegiality, and the need to hear cases wherever we can and however we 
can with restraints on the estate of the Tribunal Service as a whole and the personnel 
available to us.  

 
iii. Our decisions will be subject to appeal in three different national courts. Moreover 

bringing into a harmonised body administered from London judges from Scotland, 
Northern Ireland and to a different degree Wales with distinct constitutional and 
jurisprudential traditions needs special encouragement and sensitivity. There is the 
tension between the assurances given to Parliament and the profession that the move 
to an UT will not lower standards, and that work hitherto done by the judges of the 
High Court or  the Court of Session will continue to be done by judges of equivalent 
status and the reality of the need to  process  240 PTAs.  I will ask that judges of the 
senior courts and their duties to come and sit in the UT of which they are members 
and to the IAC to which they will be assigned. Having just lost reconsiderations I don 
t expect them to enjoy an exclusive diet of permissions to appeal. 

 
iv. There are also tensions between continuing practices and administrative experience 

with respect to listing and through-put that have grown up over the past five years to 
deal with the challenges faced by the AIT and developing the new practices that meet 
the mandate and function expected of us. Thus it is an overriding objective of the 
UTIAC that when it is seized of a case it will determine it rather than remitting it for 
someone else to do so. Apart from a limited class of complete nullity cases, we should 
not be circulating cases but deciding them, even if that means either the error of law 
involves a partial de novo hearing, or at least supplementary evidence on issues that 
have developed since last hearing.  
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My vision for the UT is a body of case law of high quality, consistency and clarity, so it will be 
a useful tool for all immigration judges and stakeholders. We must maintain and develop 
high standards of judicial decision-making and earn the respect of the CA, SC, the 
profession, and other stake holders and ultimately politicians and the public. 
 

Quality:  All cases require care and appropriate attention to detail, the more difficult 
cases especially. We should be aware of all relevant case law. Information, continuation 
training, dialogue and discussion with colleagues is all important. All SIJs should be able 
to give colleagues the benefits of their observations if asked for. 
 
Consistency: We can do this by ensuring consistency of standards, using many of the 
techniques already developed: the targeted use of country guidance cases, a reporting 
committee working to open and published criteria and with a circulating membership to 
identify significant cases of broad utility. We expect representatives to take into account 
in their submissions to us.  SIJs are encouraged to forward cases for consideration.  
Others may want to do so. Significant cases will be communicated to the Administrative 
Court and Court of Appeal and I hope may achieve a wider circulation than hitherto. 
 
Clarity: In our decisions whether as to the grant or refusal of PTA and the case 
management directions, we need to give reasons why we have decided as we have and 
what should happen next. These need not be extensive but must be sufficient to 
efficiently manage the case. This will be the topic of detailed consideration over the next 
two days.  In return we may hope and expect that when higher courts do review our 
decisions, we will know precisely why we were right or wrong.  Clarity also involves 
transparency as to our practices and criteria, and communicating what we are doing to 
others. 

 
I want to benefit from all your knowledge and experience. I want to know what you consider 
to be the controversial issues of the day. I invite you to send decisions that you consider meet 
the criteria of the reporting committee for consideration. The reporting criteria are being 
finalised and will be circulated to you shortly. There may be a note with guidance on how to 
write a case suitable for reporting. If you think a case deserves reporting and is not and you 
want to know why, please ask. 
 
Governance of the UTIAC 
 
I have established an Executive Committee with Mark Ockelton Vice President of UTIAC, 
Libby Arfon-Jones President of FTTIAC and Vice President of UTIAC, Peter Lane, Peter 
Moulden and Hugo Storey as members and I am grateful to all of them for sharing their 
knowledge and experience with me and helping me to learn what this job involves and how it 
can best be done.  
 
I am particularly grateful to Mark and Libby for all they have done in the leadership role in 
the long gap since Henry Hodge became ill.  Their knowledge and skills will continue to play 
a vital role as we move boldly into the future.  
 
There is already a reporting committee, a training committee and individual members with 
particular responsibilities. I will ask others of you from time to time to take on particular 
tasks or functions. It is helpful to know of your skills and interests in so doing. 
 
Let me comment on some decisions already taken that will be reflected in the training to 
follow. 
 
As you are aware I have decided that in the first instance a panel of up to 9 SIJs selected by 
the SPT on advice from myself should take decisions on renewed PTA applications together 
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with the Vice Presidents and nominated judges to A smaller group working collegially seems 
to me to best promote the aspirations that have been publicly identified in this process. In 
particular it helps to: 
 

– distinguish between First tier and Upper Tribunal considerations; 
– focus on common approaches and standards; and 
– ensure consistency and  the engagement  of High Court and equivalent judges  

without a public perception of dissipation of these standards at the outset. 
 
I am aware of concern that this is a reflection of tiers of importance in the SIJ membership. 
This is not the case.  SIJs will be deciding the PTA from the FTT as FTT judges and this is a 
demanding task as you will find out. The panel is a way to make most efficient use of 
specialist skills in order to fix the bar at the appropriate height at the outset.  It is not an 
arrangement fixed in stone. I want to see how it works and what the consequences are. If we 
can achieve a consistent standard respected by the higher courts and others, there is no 
reason  in due course why matters can develop flexibly and I expect they will. 
 
Whenever PTA is granted, whether at FTT or UT level it is important to manage cases 
effectively. This includes the need to: 
 

– respond to the grounds of appeal; 
– identify succinctly and clearly why PTA been granted; and 
– use case management forms and questionnaires to deal with time estimate and fresh 

evidence and response to the issues.  
 
We must expect that the legal profession and UKBA representatives will respond to these 
directions and be imaginative in sanction if they don’t. 
 
Although this chamber of the UT may not have the power to strike out cases for non-
compliance, there are other measures available in terms of identifying the issues and how 
they will be determined that may sorely disadvantage defaulting parties however they are. 
 
On the basis of the information received and any further directions to be given by RSIJ, cases 
will be allocated to a single hearing on whether the arguable error of law is made out and if 
so it is  intended that there will be a simultaneous  hearing of  any evidence or further 
submissions on disposal. Case management is designed to avoid adjourning cases for a 
resumed hearing for any further evidence. This course will be very much the exception..  
 
Where the hearing is to take place will be decided on the basis of the case management 
information. Where an out-of-London hearing is identified for witness reasons, then 
geographical grouping that will not reproduce the existing FTT scheme will be used. 
Although in the first at least we shall have to use FTT accommodation out of London. 
 
Remittals to the FTT will be a very limited class in accordance with the Procedure Rules and 
Practice directions that will need to be read together. 
 
 Most of the resources of the UT are London-centred, while our customers and their 
witnesses may not be. This building is the centre, the place to develop out distinct identity, 
collegiality, and collective approach. We will be sitting outside London, particularly in 
Scotland and Northern Ireland, in Newport and other regional centres where SIJs are based.  
We hope to be recognised there as the UT albeit sharing premises with the FTT.  
 
Where the parties are present elsewhere, video-linkage is available for purely legal hearings. 
I recognise that there are limits to video link use for taking fresh contested evidence central 
to the appeal. 
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Fresh claim judicial reviews 
 
Unlike other UT chambers, the legislation governing UTIAC does not provide for 
discretionary transfers of judicial review and only one class of case of mandatory transfer is 
anticipated. It is understood that debate as to the implications of the decision of the Supreme 
Court in BA Nigeria is likely to delay  the commencement date for such transfers. 
 
I think that is a shame as it would both provide valuable experience to you in judicial review 
principles and a chance of working with a broader range of non-immigration judges who I 
would have expected to attract to come to the UT. The position may be slightly different in 
Scotland where a class of judicial review of procedural decisions of the FTT seems to have 
been transferred, but whether this is a significant class remains to be seen. 
 
Notwithstanding, it  seems to me that our training should develop on the basis that a 
grounding in general public law and human rights law is an important part of this job.  I 
would hope that in conjunction with other chambers and possibly the JSB we can create the 
appropriate learning and continuation courses to equip us for the task. 
 
Conclusion 

 
The creation of the UT IAC presents an opportunity for a stable long-term system judicial 
examination and determination of immigration decisions. I am delighted to return to the 
jurisdiction wherein I once practiced as an advocate and to participate in the discharge of the 
important tasks Parliament has asked of us.  
 
The responsibility is awesome. The prospects of working with you all and meeting these 
challenges together is exhilarating. The rewards in terms of delivery of a body of consistent 
case law acknowledged by the higher courts and Strasbourg, and respect for the fusion of our 
expert knowledge of country conditions and immigration practice with  the rule of law and  
the delivery of human rights considerable. 
 
These are the goals and they are really worthy of the hard work and effort I know you will put 
into the task ahead. We have the tools. Let us now do the job. Thank you for your attention. 
 
Ends 
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